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Of the changes flowing from the Royal
Commission into Misconduct in the
Banking, Superannuation and Financial
Services Industry (“Hayne Royal
Commission”), perhaps none are
more marked than ASIC's.

In response to criticism of its
enforcement practices, that regulator
has considerably expanded its use
of compulsory powers compelling
the production of documents and
examination of individuals.

It has also adopted a radically

more aggressive approach: issuing
notices to junior employees without
informing their employers, involving the
Australian Federal Police (“AFP”) in
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ASIC’s endgame - understanding the regulator’s
new thinking on compulsory powers

raids, and explicitly seeking documents
considered legally privileged — a tactic
presumably aimed at challenging their
protected status.

Perhaps reflecting these
developments, 58% of respondents

to KWM’s 2019 Directions Survey

felt the impact from the Hayne Royal
Commission has been overall negative,
with survey respondents expressing
particular concern over ‘enforcement
by litigation’ and the ‘impact on how
ASIC behaves’.

Tim Bednall & Yash Kumar explain
ASIC’s approach and the implications
for corporate governance and
decision-making.
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Increased use of compulsory
powers

ASIC has long held broad powers

to request documents, but has rarely
exercised them unless a breach of
the law was suspected.

However, since the Hayne Royal
Commission, that has changed
dramatically. ASIC is now examining a
much wider range of board decision-
making, such as oversight of non-
financial risks (where no contraventions
have been alleged), and practices
concerning executive remuneration, to
name two examples.

What does ASIC want? The
privilege question.

In some recent instances, ASIC has

expressly sought the production of

legal advice, which is protected from
the regulator by legal
professional privilege.
ASIC has even issued
compulsory examination
notices to general counsel,
whose knowledge of
relevant matters is likely
to have arisen from
requests for legal advice
and is therefore likely to be
privileged.

Presumably, ASIC’s intent
is to force a legal challenge
on the scope of privilege
claims.

The regulator is presently
conducting a very large
number of investigations,
many arising from the
Hayne Royal Commission.
This means major financial
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documents or information. In this
environment, recipients of notices
should ensure that privilege claims are
soundly based.

Notice recipients are now also being
asked to provide lists of people
involved in conduct or decisions
relating to the matter under
investigation. ASIC can then issue
notices compelling those people to
be examined. This has the effect of
impeding the company’s ability to
defend any subsequent proceedings,
because directors and employees
examined by ASIC are prohibited
from discussing the matters covered
in the examination with anyone
except their lawyer.

The chilling prospect

Our observation is that this aggressive
use of enforcement powers raises

the real risk of causing management
paralysis amongst executives and
employees who are reluctant to

make decisions for fear of attracting
regulatory attention. One survey
respondent noted “there doesn’t seem
to be the balance between risk taking
and outcomes that is needed to create
strong and responsible corporate and
entrepreneurial culture.”

Going lower

ASIC has also taken the almost
unprecedented step of issuing
compulsory examination notices
to low-level employees and former

employees, without informing their
employer. ASIC has also turned up
at employees’ homes without notice,
seeking co-operation. Employers do
not know which of their employees
are being examined, whether they
have been properly prepared for the
examination, or whether they have
assistance from legal counsel in
relation to their rights when responding
to ASIC.

The receipt of a compulsory notice
from a regulator, and attendance at

a compulsory examination, can be
very unsettling, even frightening, for
the recipient. This approach raises a
concern that ASIC is using its powers
to intimidate, or take unfair advantage
of, low-level employees who are
unlikely to be aware of the full context
and circumstances of matters

under investigation.

And lower ...

ASIC recently requested the assistance
of the AFP to execute search warrants
on the offices of a leading financial
services company, in the course of

an investigation into share trading.
Unlike ASIC’s usual investigatory
practices, which remain confidential
until ASIC decides whether to
commence proceedings, an AFP raid
is a very public action which harms the
reputation of the target even before
ASIC has had a chance to assess

the evidence it collects. In this case,
the personal mobile phones and
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computers of employees were seized
by police wearing guns. There was no
reason given for conducting the raid,
instead of issuing the usual compulsory
notices to produce documents and
records. The company has always
been completely co-operative with
regulators, including ASIC.

ASIC is seeking to win respect

by being tough, but unnecessary
heavy-handedness is likely to have
the opposite effect, especially when
people such as receptionists and
secretaries are forced to hand over
their mobile phones to armed police
storming their offices.

What does this mean?

Clearly, organisations must develop
ways to assess and respond to the
increasing number and scope

of notices.

The deeper question that directors
and senior executives must weigh is
how to foster a culture of ideas and
robust decision-making amid the
increased scrutiny. Some will find
this difficult. One survey respondent
expressed concern that ‘the
governance pendulum across the
board has swung too far towards the
conservative. ‘The risk, they fear, is
that directors and senior executives
are ‘avoiding the creative solutions
that can help to solve the problems
in the first place.’
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About King & Wood Mallesons

As the first and only global law firm to be headquartered in Asia, King & Wood
Mallesons is connecting Asia to the world, and the world to Asia. With
unparalleled depth of both inbound and outbound capability, KWM is uniquely
placed to support regional clients as they internationalise and international
clients as they look to invest or expand into Asia.

Strategically positioned in the world’s growth markets and financial capitals,
the firm is powered by more than 2000 lawyers across more than 27
international offices spanning Asia, Australia, Europe, the Middle East and
North America.

King & Wood Mallesons works side by side with Australian boards and
senior executives offering a holistic corporate governance advisory service,
encompassing board processes, reporting, risk management, disclosure
issues, shareholder activism and the evolution of sound governance policies.

A long-standing thought leader in corporate governance, King & Wood
Mallesons delivers dedicated lead partners and senior lawyers who regularly
provide pragmatic and innovative advice which is underpinned by in-depth
insight and analysis of corporate governance issues.

ON
BOARD

Download KWM'’s unique corporate governance one-stop-shop app.

The app includes a raft of information specifically targeted at meeting your governance insight needs,
providing access to alerts and reports, governance FAQs, a help desk and a news feed service.

The app can be found by searching “KWM OnBoard” in the Apple App Store or Google Play.

Username: your email address
First-use password: KWMApp@2018

For assistance please contact: national.servicedesk@au.kwm.com

Media enquiries

James Bennett

Corporate Affairs Manager

T +61 3 9643 5338

M +61 476 009 133
james.bennett@au.kwm.com

Join the conversation on Facebook, Twitter, LinkedIn, and on our blogs China Law Insight and In Competition.
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