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At the time of writing, many global investors are assessing 
the opportunities emerging out of a post-pandemic hangover 
environment and mustering the courage to engage in a dislocated 
and volatile market. 

W H Y  A U S T R A L I A W E L C O M E  T O 
O U R  G U I D E 

F O R  G L O B A L 
R E A L  E S T A T E 

I N V E S T O R S
A unique combination of macro-economic 
and geo-political factors (such as the winding 
down of fiscal stimulus (which has resulted in 
30 year highs in inflation and policy interest 
rate rises), the war on Ukraine, tensions in 
the Middle East, Pacific and continued fall 
out from Brexit) have contributed to this 
dislocation and volatility. In the real estate 
sector (as with other sectors), this has been 
compounded by a heightened conscience on 
environmental, social and governance issues, 
and an additional overlay of disruption 
caused by elevated energy costs, supply 
chain issues and technological advances. 

It comes as no surprise then that real estate 
markets have cooled following a relatively 
elongated ‘super’ cycle, while investors 
pause to recalibrate existing portfolios 
(including addressing denominator effects), 
and adapt strategies, for performance in the 
face of this combination of factors. 

Despite the dislocation and volatility, long 
term fundamentals, a considered foreign 
investment regulatory framework, and a 
continuing focus on structural refinement 
to the functioning of the market for capital 
ensure that Australia remains attractive to 
global investors for allocation to real estate.
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The Guide 

For those considering investing in Australian 
real estate assets, Investing Down Under 
offers an overview of the initial legal, taxation 
and structuring issues to consider. It also 
summarises the key practical considerations 
and the risk mitigation strategies often used in 
the acquisition of direct or indirect interests in 
Australian real estate assets.

Of course, this guide is not an exhaustive 
analysis or a replacement for specific 
professional advice.

If you would like more information or to discuss 
your investment structuring options, simply 
contact a member of our team.

These opportunities are enhanced by taxation 
concessions for certain foreign investors under 
the MIT regime, which makes the taxation of 
rental income and capital gains from real estate 
investments in Australia competitive in a global 
market.

Recent examples of the realisation of such 
opportunities include record setting portfolio 
trades such as ESR and GIC’s A$3.8 billion 
acquisition of Blackstone’s Milestone Logistics 
Portfolio, and the delivery of world class urban 
regeneration projects such as Central Station 
Precinct, Barangaroo, Parramatta Square and 
Quay Quarter precincts in Sydney, and the 
Collins Square and Docklands precincts in 
Melbourne.

Other recent transactions that demonstrate the 
resilience and long term conviction of global 
investors in the Australian real estate market 
include PGGM and Charter Hall’s A$1.3 billion 
takeover of Irongate Group, EQT’s A$1 billion 
acquisition of Stockland’s Retirement Living 
business, Dexus’ acquisition of AMP’s Collimate 
Capital funds management business, Apollo 
Global Management’s acquisition of a 50% 
equity stake in the specialist Australasian real 
estate private credit platform MaxCap, Barings’ 
acquisition of Australian industrial and logistics 
specialist Altis Property Partners, and the 
US$575 million joint venture between Equinix 
and PGIM Real Estate to develop and operate 
hyperscale data centres.  

One of the pillars underpinning Australia’s 
continuing strong fundamentals has been a 
sustained commitment by governments (at both 
Federal and State levels) to the development of 
world class infrastructure to support the growth 
of Australia’s gateway cities. Key infrastructure 
policy statements and papers have been 
published, and there has been increasingly 
open dialogue with the private sector regarding 
major infrastructure development and urban 
renewal projects that are designed to meet the 
demand for greater connectivity both within and 
between cities.

Another pillar is the highly securitised nature of 
the market, which over time has resulted in one 
of the world’s most transparent and liquid real 
estate markets. Real estate investment trusts 
(or REITs), both listed and unlisted, have been a 
feature of the Australian market for over 50 years 
and have been a significant conduit for foreign 
capital flowing into Australia’s real  
estate markets.

Complementing these two pillars is a 
sophisticated compulsory superannuation 
regime, whose main players have become an 
increasingly entrepreneurial alternative source 
of private capital and driver of value creation.

These conditions, and advances in technology, 
all operate to sustain and grow a world-class 
real estate sector with significant opportunities 
for investors with foreign sources of capital, 
including private capital, pension funds and 
sovereign wealth funds. 

KWM Real Estate Sector Coverage

Investing Down Under is a product of King  
& Wood Mallesons’ Real Estate sector coverage 
group, which is consistently rated as one of the 
best in market (including Chambers & Partners 
Asia Pacific Band 1 and Legal 500 Asia Pacific 
Tier 1). 

The group comprises over 130 dedicated 
and specialist real estate sector lawyers with 
extensive cross-border experience bringing 
market-leading coverage and insight across 
foreign investment regulatory, private capital 
(including private credit), funds (transactional 
and regulatory), mergers and acquisitions, 
capital markets (equity and debt), financing, 
development and other capital transactions, 
planning and environment, and tax and  
stamp duty. 

Our differentiator, and why clients seek our 
advice on their most strategic and complicated 
transactions, is our cohesive ‘single desk’ 
delivery that assists to unlock opportunity and 
manage risk.

We are proud to have been involved in many 
of the largest and most complex real estate 
transactions in the Asia-Pacific region. For more 
details of our real estate sector coverage, see 
kwm.com.

King & Wood Mallesons is the top tier 
international law firm, from Asia, for the world.

https://www.transport.nsw.gov.au/projects/current-projects/central-precinct-renewal-program
https://www.transport.nsw.gov.au/projects/current-projects/central-precinct-renewal-program
https://www.barangaroo.com/
https://www.psq.com.au/commercial/development/
https://www.quayquartersydney.com.au/home/
https://www.collinssquare.com.au/precinct/
https://www.development.vic.gov.au/projects/docklands?page=overview
https://www.kwm.com/au/en/expertise/sectors/real-estate.html


5

H O W  F O R E I G N 
I N V E S T M E N T 

I N  A U S T R A L I A N 
R E A L  E S T A T E  I S 

R E G U L A T E D

Foreign Investment Regime

Foreign investment in Australia is regulated 
principally by the Foreign Acquisitions 
and Takeovers Act 1975 (Cth) (FATA). The 
Treasurer of Australia administers the FATA 
with the advice and assistance of the Foreign 
Investment Review Board (FIRB).

The foreign investment process should 
be seen as a hurdle to be cleared, rather 
than a likely roadblock to investment. The 
vast majority of applications receive a no 
objection notification from the Treasurer 
(commonly referred to as “FIRB approval”). 
Some FIRB approvals are made subject to 
conditions that must be complied with. In 
the real estate sector, the Treasurer often 
imposes conditions on the development  
of vacant land and the holding of developed 
residential property. Acquisitions of non-
sensitive developed commercial property 
generally do not raise national interest 
concerns.

This overview is specific to real estate 
investment. A separate overview in respect 
of investment in Australian companies or 
businesses as necessary can be accessed  
at KWM’s Guide Doing Business in Australia. 

Transactions that require FIRB Approval

Where a proposed acquisition of real estate 
falls within the scope of the FATA, a foreign 
investor will need to consider whether 
they must provide prior notification to the 
Treasurer (through FIRB) of the acquisition 
and seek FIRB approval.

For the FATA to apply, the acquiring entity 
must be a foreign person. The concept is 
broader than the ordinary meaning of those 
words and includes:

• a natural person who is not ordinarily 
resident in Australia;

• a corporation in which an individual  
not ordinarily resident in Australia, 
a foreign corporation or a foreign 
government holds a substantial  
interest of 20% or more; 

• a corporation in which 2 or more foreign 
persons hold an aggregate substantial 
interest of 40% or more; 

• the trustee of a trust in which an 
individual not ordinarily resident in 
Australia, a foreign corporation or a 
foreign government, holds a substantial 
interest of 20% or more of the assets or 
income of the trust;

https://www.kwm.com/content/dam/kwm/insights/download-publication/australia/2022/Guide_to_Doing_Business_in_Australia_2022.pdf
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Developed commercial land

Whether approval is required to acquire 
developed commercial properties depends  
on the nature of the investor, the nature of  
the property, and the value of the interest  
to be acquired.

Agreement Country Investors (see below) are 
only required to seek approval where the value 
of the interest they are acquiring is greater than 
A$1.25 million.1

Foreign government investors (see below) 
are required to seek approval for any interest, 
regardless of value.

For all other foreign persons, approval will be 
required where the value of the interest exceeds 
A$289 million, unless the property is sensitive 
land, in which case a lower threshold of  
A$63 million applies.

Sensitive commercial land includes:

• land to be leased to the Commonwealth,  
a State or Territory;

• land used for sensitive businesses, 
such as data storage, media and 
telecommunications;

• land used to store, handle or dispose  
of biological agents or other goods for 
which a licence is required;

Commercial Land

Commercial land includes vacant and 
developed land, such as offices, factories, 
warehouses, shops, and commercial residential 
premises (for example, hotels, motels and 
caravan parks).

Vacant commercial land

All foreign persons are required to seek 
approval for acquisitions of vacant commercial 
land, regardless of the value of the land.

Mining and production tenements

Generally, foreign persons are required to 
seek approval for acquisitions of interests in 
mining or production tenements, regardless 
of the value of the land. An exception to this 
requirement is if the investor is from the US, 
New Zealand or Chile, in which case investors 
must seek approval for acquisitions greater 
than A$1.25 million.

• the trustee of a trust in which 2 or more 
foreign persons hold an aggregate 
substantial interest of 40% or more of the 
assets or income of the trust; or 

• a foreign government or foreign government 
investor; or

• another person prescribed by the Foreign 
Acquisitions and Takeovers Regulation 2015 
(Regulations).

Whether a FIRB approval is required will depend 
on the following:

• whether the investor is a foreign government 
or non-government investor; 

• the type of acquisition;

• whether the acquisition is subject to 
monetary or interest thresholds; and

• Australia’s commitments under its free trade 
agreements (FTAs).

• land under prescribed airspace;

• land used to house servers for a financial 
institution or stock exchange;

• mines, quarries, oil and gas wells;

• land used for purposes related to the 
Australian Defence Force; and

• land used for other public or critical 
infrastructure.

Residential Real Estate

Foreign investors can only purchase residential 
real estate in Australia in certain circumstances, 
and all such acquisitions of residential real 
estate by foreign persons will require approval, 
regardless of the value of the land. Outside 
of these circumstances, such acquisitions are 
prohibited. Different analysis and requirements 
apply in the process of approving such 
acquisitions, depending on whether the real 
estate in question is an established dwelling, a 
newly constructed dwelling or vacant land.

1 See below for full details regarding thresholds.
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Established dwellings

Acquisitions of established dwellings which 
have been previously owned or occupied 
are considered to be sensitive and proposed 
acquisitions by foreign persons are not normally 
approved except in particular, narrowly defined 
circumstances. 

(This includes interests in time share schemes 
where the interest of the foreign person and any 
associates exceeds 4 weeks in aggregate in any 
year).

Approvals for acquisitions of established 
dwellings are typically subject to conditions, 
and are generally limited to the following 
circumstances:

• foreign persons who are temporary 
residents can apply to purchase an 
established dwelling for use as their 
residence in Australia, but must sell it within 
six months of it ceasing to be their primary 
residence;

• foreign persons that operate a substantial 
Australian business can apply to purchase 
established dwellings to house their 
Australian-based staff; and

• foreign persons can purchase established 
dwellings for redevelopment, provided the 
redevelopment increases Australia’s housing 
stock.

Newly constructed dwellings and vacant land

Applications from foreign persons seeking 
to acquire newly constructed dwellings or 
vacant land will usually be approved with few 
restrictions as these acquisitions are seen to 
help support economic growth. For vacant land, 
proposals are normally approved subject to the 
condition that development completes within 
4 years.

To discourage residential property being kept 
vacant, the Australian Government has imposed 
a vacancy fee (equivalent to the FIRB filing fee) 
where a property is not occupied for 6 months 
or more in a 12-month period following the 
acquisition of the property. The period for 
which the Australian Taxation Office (ATO) will 
assess liability is the vacancy year, which is 
the 12 months beginning after the first day the 
foreign person acquires the right to occupy the 
property (for example, the date of settlement or 
receipt of an occupancy certificate). A vacancy 
fee return is required to be lodged after the end 
of that 12-month period each year.

Agricultural Land

Agricultural land is defined as “land in Australia 
that is used, or could reasonably be used, for a 
primary production business”. 

Primary production refers to production 
resulting from the cultivation of land, animal 
husbandry/farming, horticulture, fishing, 
forestry, viticulture or dairy farming. However, 
agricultural land does not include land that 
is wholly or predominantly used for mining, 
environmental protection or conservation, 
wildlife sanctuary, industrial estates, tourism 
and recreation, fishing and aquaculture, or land 
of less than one hectare.

Foreign persons must get approval for 
a proposed acquisition of an interest in 
agricultural land where the cumulative value of 
agricultural land owned by the foreign person 
(and any associates), including the proposed 
purchase, is more than A$15 million.

Consistent with Australia’s FTA commitments, 
a A$1.25 million threshold applies to Chilean, 
New Zealand and US investors, and a A$50 
million threshold applies to Thai investors. 
These thresholds are not cumulative.

Foreign Ownership Register

In 2015, the ATO) took responsibility for 
the Agricultural Land Register. All foreign 
individuals, companies and trustees are now 
required to notify the ATO if they:

• have an existing interest in agricultural land;

• acquire an interest in agricultural land; or

• dispose of an interest in agricultural land.

Similarly, foreign persons are required to notify 
the ATO if they hold, or cease to hold, particular 
water entitlements. These include:

• an irrigation right to an Australian water 
source;

• a right to hold or take water from an 
Australian water source; or

• a contractual water right reasonably likely to 
exceed 5 years.

New interests in agricultural land or water must 
be registered within 30 days. Penalties may 
apply if a person fails to register an interest or 
change in interest.
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Marketing Process

FIRB policy requires foreign investors to 
demonstrate that the agricultural land they 
are looking to acquire has been offered for sale 
publicly in an open and transparent sale and 
process, and ‘widely marketed’ for a minimum 
of 30 days. This is required for agricultural land 
intended to be used for a primary production 
business or for residential development.

This process will generally require public 
marketing using channels that Australian 
bidders can reasonably access, such as real 
estate listing websites and national or  
regional newspapers.

National Security Land

National security land is land:

• owned or occupied by the Commonwealth 
of Australia for use by the Australian 
Defence Force or the Department of 
Defence, including buildings and structures 
on which defence premises are located; or

• land in which the Commonwealth, as 
represented by an agency in the national 
intelligence community, has an interest that 
is publicly known, or could be known upon 
the making of reasonable inquiries.

All acquisitions of interests in national  
security land require approval (a A$0 monetary 
threshold applies) and are considered on a 
title-by-title basis.

Exceptions

There are a number of circumstances in which 
foreign persons are not required to seek 
FIRB approval for acquisitions of interests in 
Australian real estate. These include:

• acquisitions of land by will or devolution  
by operation of law;

• compulsory acquisitions and buy-out;

• certain interests acquired under a rights 
issue or dividend reinvestment plan;

• acquisitions by Australian citizens not 
ordinarily resident in Australia, New Zealand 
citizens and permanent residents;

• foreign nationals purchasing property as 
joint tenants with their Australian citizen, 
New Zealand citizen, or permanent resident 
spouse (this does not include purchasing 
property as tenants in common);

• a charity operating in Australia primarily for 
the benefit of persons ordinarily resident in 
Australia; and

• investors ordinarily in the business of 
moneylending (specific rules apply for 
interests in residential land and for foreign 
government investors).
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Exemption Certificates

An application may be made for an exemption 
certificate that will allow for the acquisition of 
interests in land over a period (which can be up 
to 36 months) within a certain expenditure cap 
with reporting of acquisitions undertaken within 
the period. Exemption certificates provide a 
permitted scope in which the applicant may 
acquire interests without seeking an additional 
FIRB approval prior to each acquisition. 
Exemption certificates in respect of interests in 
land are considered on a case-by-case basis. An 
applicant needs to have a sufficient volume of 
proposals to qualify for consideration.

Developers can also apply for a “residential 
exemption certificate” under section 57 of the 
FATA to sell new (or near-new) dwellings in a 
development to foreign persons, without each 
foreign person purchaser being required to seek 
their own approval. 

Developers who do not wish to apply for a new 
(or near-new) dwelling exemption certificate 
may instead apply for a streamlined bulk 
approval process. Under a streamlined bulk 
approval process, the developer can apply for 
foreign investment approval as an agent on 
behalf of the foreign purchaser, and the ATO will 
streamline its assessment of the application. A 
separate application must be submitted for each 
foreign investor purchasing a dwelling in the 
development, and the foreign investor may be 
liable to pay a fee. 

Fee Regime

FIRB imposes significant fees for foreign 
investment applications. The following fees 
apply to foreign investment in the Australian 
property market:

Residential property

• A$4,000 if the consideration is A$75,000 or 
less;

• A$13,200 if the consideration is A$1 million  
or less;

• A$26,400 if the consideration is A$2 million  
or less;

• If consideration is more than A$2 million, 
fees rise proportionately by A$26,400 per 
million and are capped at A$1.045 million if 
consideration is more than A$40 million.

The full list of residential fees is available  
at: https://firb.gov.au/ 

Foreign owners of residential real estate may be 
required to pay an annual vacancy fee in respect 
of a property if that property is unoccupied for 
at least 6 months in a 12-year period. Generally, 
the annual vacancy fee will be equal to the 
fee that was payable in respect of the foreign 
investment application for the property.

https://firb.gov.au/
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Assessment and Considerations

Proposals are assessed against a national interest 
test. There is no definition of “the national 
interest” in the FATA and applications are 
assessed by FIRB and the Treasurer on a case-by-
case basis. There is no obligation on the investor 
to demonstrate that positive benefits to Australia 
will flow from the proposal.

When assessing FIRB applications, the Treasurer 
and FIRB will have regard to the Government’s 
foreign investment policy and to other relevant 
legislation and will treat certain sectors as 
sensitive. Additional restrictions may apply to 
certain acquisitions, including residential land, 
mines, media, national security business and 
national security land and telecommunications 
related acquisitions.

During the assessment process, FIRB will 
circulate the proposal among relevant federal 
and state government departments and other 
bodies, such as the ACCC and ATO, to obtain their 
views as to whether the proposal is contrary to 
the national interest.

The Treasurer may attach conditions to a 
statement of no objection where compliance with 
the conditions is necessary in order to prevent 
the proposal from being contrary to Australia’s 
national interest. The investor must comply 
with any approval conditions. FIRB approvals 
are often conditional on a range of tax-related 
conditions aimed at ensuring tax compliance by 
foreign investors seeking FIRB approval for their 
proposals. Acquisitions in vacant land are usually 
conditional on developing the land within a 
certain period of time.

Commercial land

• A$4,000 if the consideration is A$75,000  
or less;

• A$13,200 if the consideration is A$50 million 
or less;

• A$26,400 if consideration is A$100 million  
or less; and

• if consideration is more than A$100 million, 
fees rise proportionately by A$26,400 per 
A$50 million and are capped at A$1.045 
million if consideration is more than  
A$2 million.

Agricultural land

• A$4,000 if consideration is A$75,000 or less;

• A$13,200 if consideration is A$2 million  
or less;

• A$26,400 if consideration is A$4 million  
or less;

• If consideration is more than A$4 million, 
fees rise proportionately by A$26,400 per 
A$2 million and are capped at A$1.045 
million if consideration is more than  
A$80 million.

Penalty Regime

The foreign investment regime imposes strong 
penalties for investors who breach the foreign 
investment rules. While the penalties are 
primarily aimed at residential investments,  
they will impact a range of transactions.

The maximum criminal penalties are:

• individuals – 15,000 penalty units  
(A$2.7738 million) or 10 years’ imprisonment

• company – 150,000 penalty units  
(A$27.738 million).

Civil penalties may also be sought for alleged 
contraventions. The maximum civil penalty 
varies depending on the nature of the breach. 

An infringement notice may be issued rather 
than pursuing a civil penalty. The amount 
payable in respect of an infringement will be 
significantly lower where a person has notified 
the Commonwealth of a contravention before 
the infringement notice is issued.

Third Parties

The penalty regime has also been extended to 
third parties who knowingly assist investors to 
breach the rules. The maximum civil penalty for 
such a third party is the same as the maximum 
penalty for the primary breach.

Third parties caught assisting in a breach may 
also be prosecuted for knowingly assisting 
another person to commit a criminal offence 
under section 11.2 of the Commonwealth 
Criminal Code Act 1995.

INVESTING DOWN UNDER

Timeframe

Once a proposed acquisition is notified to FIRB 
and Treasury has received the application fee, 
the Treasurer has 30 days (from the time of 
receipt of the filing fee) to decide whether or 
not to object to the acquisition and a further 
10 days to notify the applicant of the decision. 
Where the Treasurer considers that further time 
is required to assess a proposal, an interim 
order may be made extending the time to up to 
a further 90 days. 

Additional Requirements

In addition to approvals under FATA, certain 
types of acquisitions may have special 
requirements. For instance, ownership of land 
in Queensland is impacted by the Foreign 
Ownership of Land Register Act 1988 (Qld). This 
legislation does not prevent foreign ownership 
of land, but merely records it. It does require 
registration by foreign persons who already own 
an interest in land. The Queensland Government 
policy on foreign investment is to ensure an 
approach consistent with that adopted by FIRB.
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Foreign government investors

FATA provides that foreign government  
investors include:

• a body politic of a foreign country;

• part of a body politic of a foreign country;

• entities in which foreign governments, their 
agencies or related entities from a single 
foreign country, alone or together with 
one or more associates, have an aggregate 
interest (direct or indirect) of 20% or more; 
and

• entities in which governments, their 
agencies or related entities from more than 
one foreign country, alone or together with 
one or more associates, have an aggregate 
interest (direct or indirect) of 40% or more.

Any acquisition of an interest in Australian real 
property by a foreign government investor must 
be notified to FIRB for prior FIRB approval.

The following Agreement Country Investor 
thresholds in relation to the acquisition of land 
apply for the 2022 calendar year:

• developed commercial property - A$1.25 
million (or A$63 million for Hong Kong 
investors where developed commercial land 
is also sensitive land);

• mining and production tenements - A$1.25 
million for the US, New Zealand and Chile 
(or A$0 for the other Agreement Country 
Investors);

• agricultural land – A$1.25 million for the 
US, New Zealand and Chile (or A$15 million 
cumulative for the other Agreement Country 
Investors). 

Although Thailand is not an Agreement Country 
Investor, the threshold for agricultural land 
acquisitions is A$50 million.

Special Conditions for Certain 
Types of Foreign Investors

Agreement Country Investors

Higher notification thresholds typically apply 
for investors that are from nations with whom 
Australia has applicable free trade agreements. 
Currently, investors from the US, New Zealand, 
South Korea, Chile, Japan, China, Singapore, 
Canada, Peru, Vietnam, Hong Kong and Mexico 
are Agreement Country Investors. 

An Agreement Country Investor is an entity that 
is an enterprise or national of an agreement 
country. A branch of an entity that is not itself 
an enterprise of the country may qualify if the 
branch is located in an agreement country and 
other criteria are satisfied. It is important to 
note that a prescribed enterprise’s subsidiary 
incorporated outside of the prescribed country, 
including one incorporated in Australia, does 
not benefit from the higher thresholds.

Acquisitions by Agreement Country Investors 
of interests in Australian business entities and 
property valued below the relevant threshold 
are exempt from having to notify FIRB and 
obtain prior approval.
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Direct and Indirect Investment 

It is crucial when making or realising 
any investment that the transaction 
is appropriately structured to ensure 
that adverse or other unintended legal, 
accounting or tax consequences do not arise. 

Investments in Australian real estate assets 
can be made either through the direct 
acquisition of real estate, or indirectly, by 
acquiring ownership via a structure that 
holds the target asset. 

T Y P I C A L 
I N V E S T M E N T 

V E H I C L E S

The choice of investment style (e.g. direct  
or indirect) and investment vehicle is a key 
part of structuring a proposed transaction 
and will be influenced by a number of factors, 
including legal, accounting and  
tax considerations.

A summary of the types of structures and 
vehicles available to investors, together  
with certain regulatory considerations, over 
the following page.
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Investment Structure Key Features Regulation

Trust/Managed 
investment schemes 
(MIS)* (wholesale 
investors)

• Managed by a trustee and/or investment manager

• If investors will all be wholesale, then the trust will not need to be registered  
as a MIS

• MIS needs to operate under an Australian Financial Services License (AFSL) (the 
AFSL is usually held by the trustee, although there is flexibility for it to be held by 
the investment manager or by an external party through representative and/or 
intermediary arrangements)

• Also regulated by the general law of trusts

Trust/MIS* (retail 
investors)

• Managed by a trustee/responsible entity (RE) which can appoint an  
investment manager

• If there will be retail investors, the trust may need to be registered as a MIS – 
however, this also allows the fund to raise capital from a larger pool of such 
potential investors

• Usually needs to be registered as a MIS

• If registered, there is a heavier regulatory and compliance burden (additionally, 
there are likely to be disclosure compliance obligations if the investors are retail)

• If registered, RE must be a public company and hold an AFSL

• Also regulated by the general law of trusts

Company • Managed by its directors

• Members rights are governed by the constitution and/or a shareholders’ 
agreement

• Regulated by the Corporations Act 2001 (Cth) (Corporations Act)

• In some cases disclosure to investors may be required for capital raising 
purposes

Joint Venture • Rights are governed by joint venture agreement, a unitholders’ agreement 
(where the joint venture vehicle is a trust) or a shareholders’ agreement  
(where the joint venture vehicle is a company)

• Can be used in conjunction with all the above structures

• Enables co-operation with other market participants – e.g. ability to access  
other market participants’ resources (financial or other expertise)

• Regulation can depend on the type of the joint venture vehicle (e.g. a trust  
or company) – see above

CCIVs • Managed by a single corporate director (CD), which can appoint an  
investment manager

• An umbrella structure with multiple sub-funds

• Similar tax treatment to a trust

• Rights are governed by the CCIV constitution and the Corporations Act

• As the CCIV is a company, the CCIV itself and each sub-fund must be registered 
with ASIC

• Regulated by the Corporations Act (regulation of a retail CCIV is similar to that of 
a registered MIS, but for a CCIV with only wholesale clients, regulation is light)

*A trust needs at least two members to be a managed investment scheme.
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Acquiring a Private Unit Trust

Investments in real estate assets may be made indirectly by  
acquiring units in an existing private unit trust which already holds  
the target asset.

Where a direct acquisition of the target asset held by a trust is 
available, a buyer will usually prefer this to acquiring the units  
in the trust that already holds the target asset.

T H I S  I S  B E C A U S E :

Establishing a Private Unit Trust

Direct investments in Australian real estate  
assets usually occurs through an existing  
Australian investment entity, or a new  
investment entity established for the purpose  
of acquiring the target asset.

Target assets are usually acquired and held 
through a trust structure, rather than through 
a company structure, because a trust that 
invests in real estate can, subject to certain 
requirements, be treated as a “flow-through” 
entity for taxation purposes. Australian tax 
concessions are also available for certain global 
investors if the trust through which they hold 
their interest in Australian real estate qualifies as 
a Managed Investment Trust (MIT). There is also 
greater flexibility to return capital to investors 
under trust structures. Managed Investment 
Trusts: Tax Concessions and Taxes that apply to 
Australian Real Estate investments of this guide 
contain more detail on the taxation treatment  
of Australian trusts.

A new structure recently introduced in Australia 
is the Corporate Collective Investment Vehicle 
(“CCIV”), which may in the future become a  
more widely adopted structure for acquiring  
a target asset.

A
Additional corporate, financial, 

accounting and taxation due diligence 
on the trust and the trustee is usually 

required to be undertaken on an 
acquisition of units in a unit trust, to 
assess the extent of the assets and 
liabilities that are being acquired.

B
On a direct acquisition, the buyer  

is not exposed to any past liabilities of 
the previous owner (other than those 

which travel with the land by law).
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BASIC GUIDE TO TRUST LAW IN AUSTRALIA

Nature of a trust Under Australian law, a trust is not a separate legal entity. Rather, a trust is a relationship between a trustee and the beneficiaries in respect of certain property.  
The trustee is appointed by and must act in accordance with the trust deed establishing the trust.

Under a unit trust, the relative interests of the beneficiaries (investors) are represented by the number and classes of units held.

Management of  
the trust

The trust is managed by a trustee, which is a corporate entity, and it is the trustee that holds the legal title to the real estate and any other assets of the trust. The corporate 
trustee can be a company that is controlled by the investors in the trust (where the trust is a subsidiary or closely held) or, as is increasingly common for global investors, a 
professional trustee company (a so called “trustee for hire”) can be appointed. It is common, particularly where there is a professional trustee appointed, for there to be a 
separate investment manager appointed to assist the trustee in managing the trust.

Powers, duties and 
limitations of the 
trustee

The powers, duties and limitations of the trustee and any restrictions on the creation and transfer of units in the trust are usually set out in the trust deed, which is  
supplemented by legislation in the various states and territories and equitable principles applicable to trusts.

Regulatory If the unit trust is private, in the sense that all the investors are professional investors or otherwise “wholesale investors”, then the trust itself will not generally be regulated by 
the Corporations Act, although the activities of the corporate trustee and/or the investment manager will be. If the trust is registered as a MIS, the trust will be regulated by the 
Corporations Act.

The legislation governing Australian companies is the Corporations Act, which is a federal Act. This law is administered by the Australian Securities & Investments  
Commission (ASIC).

Licensing If the trust is also a managed investment scheme, it must operate under an AFSL. The AFSL may be held by the trustee, or in some circumstances by the investment manager or 
by a third party (who may authorise the investment manager or trustee to operate the trust under its AFSL) through representative and/or intermediary arrangements.

Rights and 
obligations  
of unitholders

If there are a small number of unrelated unitholders, there would usually be a separate unitholders’ agreement regulating the rights and obligations of the unitholders as 
between themselves and the trustee in respect of things such as restrictions on dealings with the units (including change of control), pre-emptive rights, financial management 
of the trust and dealings with the real estate and other assets of the trust. In some cases, these matters may also be dealt with in the trust deed.

Tax administration 
requirements

If a foreign investor establishes a trust to invest in Australian real estate, the trustee of the trust will need to comply with the relevant Australian tax administration obligations 
associated with the establishment and operation of the trust. Although the trust is not a separate legal entity, for Australian tax purposes, a trust is generally treated as a separate 
taxpayer to the trustee entity.

In particular, the trustee of the trust will need to obtain a tax file number (TFN) for the trust and lodge tax returns for the trust each year, in addition to any TFN or lodgement 
requirements for the trustee entity itself. Further, as trusts generally are “flow-through” entities for tax purposes, the trustee of the trust will need to perform tax calculations 
each year to determine how much the unitholders or beneficiaries of the trust are taxed on the income of the trust each year. External service providers can be engaged to assist 
in this process.

How these calculations are undertaken, and the information that is required to be provided to unitholders or beneficiaries by a trustee will also depend upon whether or not the 
trust is eligible to, and has elected to be, an “attribution managed investment trust” (AMIT) for Australian tax purposes. The AMIT regime is a concessional tax regime.

The trustee of the trust may also wish to consider whether to register for Goods & Services Tax (GST) in that capacity.
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• must have at least 1 shareholder

• must have at least 3 directors  
(2 of whom are ordinarily resident  
in Australia)

• must have at least 1 secretary who is 
ordinarily resident in Australia

• subject to securities and other 
applicable laws, may issue a prospectus 
for the offer of shares, debentures or 
other securities

• must appoint an auditor

• must have a public officer for tax 
purposes 

• must have a registered office in 
Australia 

• may, but need not, be listed on ASX

•  may, but need not, be listed on ASX

Indirect Investment Through an Australian Subsidiary Company

In Australia it is possible, although less common (for the reasons outlined in Establishing a private 
unit trust of this guide) to hold a real estate investment through a company structure. It is also 
relatively common for global investors using a trust structure (where the trust is to be a subsidiary 
or closely held) to establish their own corporate trustee. This section sets out the regulatory 
framework that applies to Australian companies.

Typical Structure

The diagram below illustrates the features of a unit trust/MIS described above and shows a typical 
structure through which a unit trust/MIS may be used to invest in real estate. This structure shows 
the use of sub-trusts to hold multiple real estate assets.

Investment Manager

Investors contribute  
capital in return for units

Trust distributes  
income to investors

Unitholder Unitholder

Trustee

Public (Limited)Proprietary (Pty Ltd)

Real Estate

Sub 
Trust

Trust

Unitholder Agreement
(only necessary when unitholder are unrelated,  

i.e not in the same corporate group) Companies

Sub Trustee

• must have at least 1 shareholder but no 
more than 50 non-employee shareholders 

• must have at least 1 director who is 
ordinarily resident in Australia 

• can, but need not, have a secretary

• cannot engage in any activity that would 
require the lodgement of a prospectus 
(except for an offer of shares to existing 
shareholders or employees, or where 
another exemption under Chapter 6D of 
the Corporations Act applies – e.g. small 
scale offerings)

• must adhere to the reporting obligations 
contained in Part 2M.3 of the Corporations 
Act

• a large proprietary company must appoint 
an auditor

• must have a public officer for tax purposes 

• must have a registered office in Australia 

Companies are generally taxed in Australia on all of their income at a 30% tax rate, and are not 
‘flow-through’ entities. However, tax payable by companies can be attached to dividends paid by 
the company as a franking credits, which can be used by shareholders to offset against their tax 
payable, subject to certain restrictions.

The most common form of company in Australia is a company limited by shares, which may be  
a proprietary company (private) or a public company.
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Regulatory Requirements

Most trusts investing in real estate will be 
“managed investment schemes” under the 
Corporations Act. This is because they typically 
involve the contribution and pooling of money 
or money’s worth for investment in a scheme 
to produce financial benefits (e.g. rental return 
from real estate) where members receive 
“interests” (i.e. units) in the scheme, the 
members are not all related to each other and to 
the trustee, and the members in the scheme do 
not have day-to-day control over the operations 
of the scheme.

All listed REITs and some unlisted REITs will 
be required to be registered as a managed 
investment scheme under the Corporations 
Act (see the table below). An exception to the 
requirement for registration is that a scheme 
will not need to be registered if, under the 
Corporations Act it would be exempt from the 
requirement to issue a Product Disclosure 
Statement.2 This would be the case if all the 
investors are “wholesale clients” as defined 
under the Corporations Act. There are also a 
variety of other exemptions from registration 
requirement contained in the Corporations 
Regulations which may apply; for example, 
where offers are made to offshore investors.3 

If properly structured, the A-REIT will not be 
taxed as a company under Australia’s “trading 
trust” rules and may be taxed on a “flow-
through” basis. See tax trusts for more details 
of the trading trust rules.

Accordingly, a stapled structure may allow 
the “flow-through” rental income from the 
A-REIT to be coupled with the potential upside 
of development profits and other non-rental 
income, through activities carried out via the 
active side. 

The use of stapled structures used to generate 
additional tax benefits for foreign investors, 
as if the A-REIT part of the stapled structure 
qualified as a ‘withholding MIT’, then 
distributions of rental and certain other types 
of income from the A-REIT could be subject to 
a concessional rate of withholding. However, 
changes were recently made to the law to 
limit the ability of A-REITs in stapled structures 
from being able to obtain this concessional 
withholding tax rate. See Withholding tax 
concessions for more details about these 
amendments.

In the context of real estate investments where 
the number of shareholders is limited, it is 
more common to use a proprietary company 
due to the additional disclosure requirements, 
financial reporting and administrative burden 
associated with a public company.

Foreign Company Registration

A foreign company is prohibited from carrying 
on business in Australia unless it is registered 
as a foreign company or is conducting 
business through an Australian subsidiary. 
This registration requirement is separate from, 
and in addition to, the AFSL requirements 
and applies to foreign companies generally 
which carry out activities with the necessary 
connection to Australia.

External or Internal Management

In the traditional structure, unlisted and 
listed real estate investment trusts (REITs) are 
typically managed by an “external” responsible 
entity or “trustee for hire” (i.e. the ownership 
and control of the responsible entity is separate 
from ownership of units in the scheme and 
underlying real estate). More recently, as 
demand by members of schemes for greater 
alignment of interests by management of such 
schemes escalates, many REITs have moved 
towards internally managed structures to 
accommodate this rising investor sentiment, 
as evidenced by the increasing trend towards 
stapled structures (see Investment in Stapled 
Securities). 

Indirect Investment by 
Acquiring Units in a REIT

Another means of indirect investment is to 
acquire units in a REIT. Australia has a mature 
and sophisticated REIT market. REITs are 
structured as trusts and are governed by a 
well-developed legal and regulatory framework. 
REITs can be listed on the Australian Securities 
Exchange (ASX) or remain unlisted. Wholesale 
property funds are one type of unlisted REIT. 
REITs which are listed are now known as 
A-REITs. REITs (and in certain cases private 
unit trusts) are a form of MIS and are regulated 
accordingly.

Investment in Stapled Securities

Stapled structures are common in Australia, 
particularly for A-REITs. Stapled securities are 
securities which comprise, on one side of the 
staple, a unit in an A-REIT (Passive Trust), and 
on the other side of the staple, a share in either 
a company or a unit in a trust (Active Entity) 
that owns management or development rights 
for certain real estate. The “staple” refers to the 
requirement that the unit in the Passive Trust 
and the security in the Active Entity are traded 
together as a single security – one cannot be 
dealt with independently of the other.

Stapled structures are usually developed in a 
way that provide for the A-REIT part (i.e. the 
passive side) of the structure to invest in real 
estate for the purpose of deriving rent, and for 
the active part of the structure to carry on the 
other activities, such as property development 
or property management. 

2 This exception is found in section 601ED(2) of the Corporations Act,  
 which provides that a managed investment scheme does not have to be 
 registered if all the issues of interests in the scheme that have been  
 made would not have required the giving of a Product Disclosure  
 Statement under Division 2 of Part 7.9 if the scheme had been registered 
 when the issues were made..
3 Corporations Regulations 2001 7.9.07FB modifying section 1012D(8)  
 of the Corporations Act.
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Members contribute 
and pool money 
or money’s worth 
to derive financial 
benefits and in return 
receive interests in a 
scheme in which they 
do not have day-
today control over the 
operations.

A MIS must be registered if it has more than 
20 members, was promoted by a promoter of 
schemes or ASIC has made a determination 
that it forms part of a closely related group of 
schemes where the number of all members  
    in the schemes exceeds 20 (subject to  
               certain exemptions). 

The general 
presumption is that 
a person is a “retail 
client” unless they 
fall within one of 
the wholesale client 
categories.

A trustee of a registered scheme must be a responsible 
entity. This entity has the dual responsibility as trustee 
and manager of a MIS, and although it may appoint a 
third party entity to undertake management, the  
RE bears full responsibility for the proper  
management of the scheme and remains  
liable for the agent’s acts.

There are favourable tax concessions 
which apply to trusts which qualify as a 

MIT. To qualify for the various tax concessions 
that are available to MITs, different requirements 

can apply, and the requirements are complex, but there are 
certain basic requirements that must be satisfied for the MIT 
concessions to be prima facie available. This includes, for 
example, requirements that the trust must be Australian, must 
not be a ‘trading trust’, must be ‘widely held’ or have sufficient 
ownership by particular types of institutional investors, be 
operated or managed by particular types of licensed entities etc.  

Very broadly, a person may be a wholesale client  
if they meet one of a number of categories. These include 
contributing at least A$500,000 for the initial investment; or making 
the investment in connection with a business that is not a small 
business (ie, has more than a specified number of employees); or 
the investor having net assets of A$2.5 million or gross income for 
each of the last 2 years of at least A$250,000 or the investor is a 
professional investor.

Managed 
investment 

scheme  
(or MIS)

Registered 
scheme

Responsible 
entity (or RE)

Managed 
investment 

trust (or MIT)

Wholesale 
client

Retail 
client KEY  

TERMINOLOGY

17

Failure to register the managed investment 
scheme in breach of the requirement to 
register may lead to the scheme being wound 
up by order of the Court.4 Additionally the 
Corporations Act imposes criminal penalties.5 

There are additional compliance and 
disclosure obligations for a registered scheme, 
as well as statutory duties and financial 
requirements imposed upon the responsible 
entity and its officers in connection with the 
performance of the functions conferred on 
it by the Corporations Act and the scheme’s 
constituent documents.

4 Section 601EE of the Corporations Act
5 Item 163 of Schedule 3 of the Corporations Act, and sections 1311B  
 and 1311C of the Corporations Act
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Additional Regulation Applicable 
to Listed A-Reits

Listed A-REITs have additional duties 
and obligations attached to them by the 
Corporations Act, including:

• takeovers prohibition: broadly, a person 
and their associates are prohibited from 
acquiring more than 20% of the interests 
in a listed A-REIT without being required 
to make a formal takeover offer or obtain 
member approval of the target entity to the 
acquisition; and 

• substantial holder disclosure: mandatory 
disclosure requirements which oblige 
members (including their associates) 
holding an interest of more than 5% (or a 
movement of at least 1% in their interests 
once they have a substantial holding) in a 
listed A-REIT to disclose their interest (or 
the change in their substantial holding) to 
the ASX.

In addition to being subject to the Corporations 
Act, listed A-REITs are also subject to the 
ASX Listing Rules and must notify the ASX of 
information which may have a material effect 
on the price or value of interests in the scheme. 
These rules require immediate disclosure of 
price-sensitive information, subject to limited 
carve outs.

Removal of RE of a Registered Scheme

If a registered scheme is:

• unlisted: removal of the RE requires at 
least 50% of total votes that may be cast 
by members entitled to vote (including 
those members who are not present) 
(extraordinary resolution);

• listed: removal of the RE requires at least 
50% of the votes actually case by members 
entitled to vote present in person or by 
proxy (ordinary resolution).

Ordinarily, the RE of a registered scheme and 
its associates are not entitled to vote on a 
resolution of the scheme if they have an interest 
in the resolution other than as a member. 
However, if the scheme is listed, the RE and its 
associates are entitled to vote on resolutions to 
remove the RE and choose a new RE.

Winding up Registered Scheme

The constitution may include a power for 
the registered scheme to be wound up at a 
specified time, in specified circumstances or 
on the happening of a specified event. Such a 
specified event may include, for example, the 
giving of a notice by the RE to members, or a 
vote (typically by extraordinary resolution) of 
members. In addition to exercising any power 
under the constitution, the RE may wind up 
a registered scheme if its purpose has been 
accomplished or cannot be accomplished.

Constitutional Changes of a 
Registered Scheme 

The constitution of a registered scheme may be 
amended by:

• special resolution of members (requiring at 
least 75% of members present and voting); 
or

• unilaterally by the RE if the RE reasonably 
considers the change will not adversely 
affect members’ rights.

Disclosure Requirements of 
Managed Investment Schemes

If units in a MIS are not exclusively offered to 
investors who are “wholesale clients”, and those 
investors are in Australia, the responsible entity 
of the scheme must issue a product disclosure 
statement (PDS). The PDS must comply with 
prescriptive statutory standards and set out 
certain information about the units as may be 
required for the purpose of enabling a retail 
client to make a decision about whether to 
acquire the units. There are some exemptions 
for small scale offerings and other prescribed 
situations. There are also ongoing disclosure 
requirements, such as continuous reporting 
obligations, which apply to registered schemes.
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Corporate Collective Investment 
Vehicles (CCIVs)

On 1 July 2022, new laws took effect that 
allow the establishment of CCIVs. A CCIV is an 
investment vehicle that operates in a similar 
way to a MIS but with liability limited by 
shares in a company structure that can have 
multiple sub-funds. A CCIV sub-fund is taxed 
similarly to an AMIT but with some refinements. 
These features present an opportunity for 
investment in Australia by foreign investors 
who are not familiar with investments in trusts. 
The certainty and simplicity of a company 
structure and the multi-fund umbrella feature 
may mean that the CCIV becomes popular over 
time. However as at the date of this guide, the 
CCIV regime is very new and there is not yet 
clarity as to the stamp duty treatment of CCIVs, 
so it is not expected that they will be used as 
investment structures for real estate until that 
is resolved.

Financial Services Licensing

The RE must be a public company and requires 
an AFSL authorising it to operate that scheme. 

In addition, many trustees of unregistered 
wholesale or private unit trusts also require 
an AFSL if they carry on a “financial service” 
in Australia, unless an applicable exception or 
exemption applies.

To obtain an AFSL, an applicant must 
satisfy various financial and non-financial 
requirements set by ASIC, including:

• in the case of financial criteria, a certain 
amount of net tangible assets and in certain 
circumstances surplus liquid funds of certain 
amounts; and 

• in the case of non-financial criteria, 
evidence that the trustee has adequate 
resources available to provide the financial 
services covered by the licence and to carry 
out supervisory arrangements and adequate 
risk management systems.

The process of applying for an AFSL is extensive 
and requires the applicant to provide detailed 
information and documentary evidence of its 
organisational expertise and the qualifications 
and experience of its key personnel. AFSL 
holders will have an extensive range of 
obligations imposed on them, including 
the requirement to submit a profit and loss 
statement audit report to ASIC6 containing 
an auditors’ report displaying compliance 
with the financial requirements imposed on 
the AFS licensee by ASIC.7 Additionally, REs 
must submit a more extensive audit report 
containing greater detail relating to its cashflow 
projections and financial resources.8

As foreign financial services providers cannot 
normally satisfy the requirements to obtain 
an AFSL, they generally seek to identify one or 
more exemptions from the AFSL regime and 
ensure they comply with the conditions of 
those exemptions so as not to breach Australian 
financial services licensing laws. This area of 
law is in a state of flux.

6 Section 989B of the Corporations Act.
7 ASIC Regulatory Guide 166.64.
8 ASIC Regulatory Guide 166.223.
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M A N A G E D  
I N V E S T M E N T 

T R U S T S

T A X  C O N C E S S I O N S

Background

A number of tax concessions are available for 
Australian investment vehicles that qualify 
as Managed Investment Trusts (MITs) for tax 
purposes. These concessions are designed 
to encourage investment into Australia, 
particularly Australian real estate, by both 
resident and non-resident investors, through 
the use of investment vehicles which are 
structured as MITs.

A trust must satisfy a number of 
requirements in order for it to qualify as  
a MIT and access these concessions.

Not all trusts will qualify as MITs, so global 
investors seeking to invest in Australian real 
estate assets through a MIT should ensure 
that the relevant trust qualifies as a MIT. 
Most importantly, the activities of the MIT 
must be, in simple terms, investing in land 
for the purpose or primarily for the purpose 
of deriving rent or undertaking certain other 
prescribed investments.

Requirements to be a MIT

Qualification as a MIT will be relevant for:

• withholding concessions;

• capital account election;

• the attribution (or AMIT) regime.

While there are common elements, the 
relevant requirements that must be satisfied 
to qualify as a MIT are complex. Some of the 
requirements include:

• the trust must be a MIS;

• the trustee must be an Australian 
resident, or the central management and 
control of the trust must be in Australia;

• the trust must satisfy certain “widely 
held” requirements that require the trust 
to have a minimum number of members 
(or must be deemed to have a certain 
number of members). The requirement 
varies depending upon whether the trust 
is registered or unregistered;

• the trust must not fall within certain 
“concentration of ownership” exclusions 
that prevent trusts from qualifying as 
MITs if a particular number of persons 
(other than certain qualifying investors) 
hold specified percentages of the trust.
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• the income satisfies the de minimis rule 
(broadly, 5% of the passive trust’s assessable 
income (disregarding net capital gains) for 
the previous income year).

Limited transitional relief was made available.

A concessional 10% withholding tax rate is also 
available in respect of fund payments made by 
a “clean building MIT” to unitholders that are 
resident in an EOI jurisdiction. A trust will qualify 
as a cleaning building MIT where, amongst other 
factors, the trust does not derive assessable 
income from any taxable Australian property 
other than from “clean buildings” or assets that 
are reasonably incidental to those buildings. 

A building is a “clean building” if: 

• the construction of the building commenced 
on or after 1 July 2012;

• the building is a commercial building 
that is an office building, hotel (for use 
wholly or mainly to provide short-term 
accommodation for travellers) or shopping 
centre (or a combination of these); and 

• the building has at least a 5 Star Green Star 
rating as certified by the Green Building 
Council of Australia or a 5.5 star energy 
rating as accreted by the National Australian 
Built Environment Rating System.

 Accordingly, foreign investors that fall within 
any of these categories, or who co-invest in 
a trust with an entity that falls within any of 
these categories, are likely to find the MIT 
requirements significantly easier to satisfy.

Withholding Tax Concessions

The most important MIT tax concession for 
global investors in Australian real estate are the 
reduced rates of withholding tax that apply to 
“fund payments” made by MITs to unitholders 
that are resident in an exchange of information 
(EOI) jurisdiction. In particular, the usual 30% 
withholding tax rate that applies to certain trust 
distributions to non-resident companies may 
be reduced to 15%.

These concessions provide that “fund 
payment” distributions – being distributions 
of any amounts aside from dividends, interest 
and royalties (such as rent or capital gains on 
Australian real estate assets) – are taxed at a 
rate of:

• 15% for foreign resident investors that are 
resident in an EOI jurisdiction;

• 30% otherwise.

The list of EOI jurisdictions includes the 
jurisdictions with which Australia has an 
“effective exchange of information” agreement.

Many of Australia’s main trading partners (such 
as the US, UK, Singapore, Japan and Hong 
Kong) are EOI jurisdictions. 

A trust may also satisfy the requirements to be a 
MIT where it is itself wholly owned by a MIT.

In certain circumstances where a trust qualifies 
as a MIT, the relevant trust will only be eligible 
to be a “withholding MIT” and therefore make 
eligible distributions at the concessionary 
withholding rate of 15% if a “substantial 
proportion” of the investment management 
activities of the trust are carried out in Australia 
with respect to assets of the trust that are 
situated in Australia, assets that are “taxable 
Australian property”, or that are shares, units or 
interests listed for quotation on an Australian 
stock exchange. This may require foreign 
investors to appoint an Australian manager for 
trusts established to hold Australian real estate 
assets. This requirement is relevant only where 
the trust is seeking to obtain the benefit of the 
reduced withholding tax concessions.

The “widely held” requirement and the 
“concentration of ownership” exclusions 
operate differently depending on whether the 
trust is a registered MIS or not, or if the trust 
is wholesale or retail. Further, if any members 
of the trust fall within certain categories of 
institutional investors, the “widely held” 
requirements and “concentration of ownership” 
exclusions will be much more easily satisfied. 
Such investors include, for example, other 
MITs, certain complying superannuation funds, 
life insurance companies, foreign collective 
investment vehicles and sovereign wealth funds.

21

Recently, legislation has been enacted in 
Australia which limits the extent to which a MIT 
can distribute certain income derived at the 
concessional 15% withholding tax rate. Broadly, 
these amendments apply to distributions from 1 
July 2019 and will result in passive income that 
is earnt:

• via a stapled structure in circumstances 
where the income is “cross staple 
arrangement income” of the passive trust 
(for example, a MIT); 

• in respect of agricultural land and residential 
housing (other than affordable housing and 
commercial residential premises); or

• being subject to withholding tax at the 
corporate tax rate (currently 30%). 

Income will not, however, constitute “cross 
staple arrangement income” if, for example:

• the rental income is derived from a stapled 
entity that carries on business or trading 
activities, where the cross-staple rent can be 
traced to the amount of third party rent from 
land investment charged by an operating 
entity; 

• the rent is attributable to an approved 
economic infrastructure facility;

• the income is, or is attributable to, a capital 
gain that arises because an operating entity 
acquires an asset from the passive trust; or
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This is because, if a MIT makes a capital 
gain on the disposal and distributes 
it to the foreign resident investor, the 
concessional MIT withholding tax rate of 
15% is likely to apply to the capital gain, 
whereas if the foreign resident investor 
sold their units in the MIT, they would likely 
have to pay capital gains tax on the gain at 
a rate of at least 30% (if the foreign resident 
investor was a company).

In addition, on any exit, this may result in 
the trust ceasing to qualify as a MIT (for 
example, if the qualifying person test is no 
longer satisfied). This again will need to be 
managed as part of the exit arrangements.

Corporate Collective Investment Vehicle

On 1 July 2022, the regime for the 
corporate collective investment vehicle 
(CCIV) commenced. 

The CCIV regime provides an alternative 
to using trusts as the preferred form of 
investment fund in Australia.

Broadly, a CCIV is a company with variable 
share capital, a single corporate director, 
and sub funds or “protected cells” that 
will have separate investors, assets and 
liabilities, and be separate taxpayers.

The regime also provides a different basis  
for the taxation of a MIT and its unitholders 
(being tax on an attribution rather than 
distributable basis). Other aspects of the 
regime, such as the integrity rule which will 
assess the trustee of a MIT on non-arm’s length 
income (subject to certain exclusions) apply 
to MITs generally, not just those that elect into 
the attribution regime.

Structuring MIT Investments and Exits

As a result of these concessions, there can be 
significant advantages for global investors 
to structure their investments in Australian 
real estate through MITs and, in certain 
circumstances, to co-invest in such structures 
with other investors.

It is therefore important when making or 
realising any investment that the transaction is 
appropriately structured.

For example, where a MIT with foreign 
resident investors invests in Australian real 
estate and one of the investors wishes to exit 
their investment, it may be preferable for the 
realisation to occur at the level of the MIT, 
rather than at the level of the foreign  
resident investor. 

Capital Account Election

MITs can also make a “capital account election”, 
which allows them to obtain concessional 
capital gains tax (rather than ordinary income) 
treatment on gains and losses made on the 
disposal of certain types of assets (such as land).

Obtaining capital gains tax treatment is  
valuable for:

• foreign resident investors who obtain the 
benefit of the foreign resident capital gains 
tax exemption upon distribution of the 
capital gain if the asset disposed of by the 
MIT is not “taxable Australian property”  
(i.e. not Australian real property); and 

• Australian investors who can offset such 
capital gains against their capital losses  
and may claim the capital gains discount  
to reduce the amount of their taxable  
capital gain.

Attribution Regime for Eligible MITS

MITs that satisfy the relevant requirements are 
able to elect into the AMIT or attribution regime. 
The AMIT regime is intended to provide greater 
certainty regarding the tax consequences of 
investing in certain MITs and reduce the tax 
administration associated with operating MITs.
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For tax purposes, provided a CCIV sub-fund 
satisfies the modified AMIT eligibility criteria, a 
CCIV sub-fund will generally have access to the 
same tax benefits available to MITs and AMITs 
as outlined above. A key modification to the 
AMIT eligibility criteria is that a CCIV sub-fund 
is not required to be a MIS. Instead, it must be 
established that a CCIV sub-fund (in its legal 
capacity) is used for collective investment 
by pooling contributions of members as 
consideration for a return on those investments. 

While CCIVs may have access to the same 
income tax treatment as MITs and AMITs, 
there are still a few matters which need to 
be worked through including, in particular, 
the characterisation of CCIVs for stamp duty 
purposes. As such, we presently do not expect 
CCIVs to be widely used for Australian real estate 
investments until these matters are clarified. 
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Tax – Trusts (other than AMITS)

Generally, trusts are not separately taxed in 
Australia provided there is at least an amount 
of trust income and the beneficiaries/
unitholders are presently entitled to all of the 
income of the trust in an income year.

Broadly, the trust taxation rules provide for 
the beneficiaries, rather than the trustee, of 
a trust to be taxed on the share of the taxable 
income of the trust based on the share of 
the trust income which the beneficiary 
is “presently entitled”. To the extent that 
the trust does not fully distribute all of its 
trust income, the trustee may be required 
to (proportionately) pay tax on the taxable 
income of the trust at the top marginal tax 
rate (currently 47%).

If a beneficiary is a non-resident of Australia, 
a trustee of a trust may be required to 
withhold (under the general trust taxation 
rules and/or the MIT provisions) from 
distribution payments to that non-resident 
beneficiary at the required rate. 

Different rules apply if the trust is a public 
trading trust. Where these rules apply, 
trust may be taxed as if it were a company. 
Generally speaking, a trust is likely to be 
treated in this way if it:

• conducts a “trading business”. That 
is, it engages in any activities other 
than an “eligible investment business”, 
which is defined restrictively as investing 
or trading in various types of passive 
investments, such as investing in land  
for the purpose of deriving rent;

• is a “public unit trust”. That is, it is 
offered to investors (or owned by certain 
prescribed categories of investors) and 
does not have ownership that is too 
concentrated.
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Foreign Residents – Income 
and Disposal of Interests

Foreign resident companies can also be subject 
to tax in Australia in circumstances where:

• the income derived has an “Australian 
source” and the foreign resident is not able 
to rely upon a double tax agreement;

• notwithstanding being able to rely upon 
a double tax agreement, the interest that 
is being disposed of constitutes “taxable 
Australian real property” (for example, if 
units in a trust are disposed of, the value of 
all of the underlying Australian real property 
assets of the trust (whether directly or 
indirectly held) are greater than the trust’s 
other assets.

Non-resident capital gains withholding tax

From 1 July 2016, where a foreign resident 
disposes of certain taxable Australian property, 
the purchaser will be required to withhold a 
non-final withholding tax at a rate of 12.5% 
of the purchase price, and remit the amount 
withheld by the Australian Taxation Office. There 
are certain exemptions and exclusions from 
the new regime, which need to be considered 
having regard to the underlying interest that is 
being disposed of or acquired.

For the AMIT regime to apply, a non-revocable 
election must be made by the trustee of the 
trust. If an election was made and that trust 
subsequently failed to satisfy the requirements 
to be an AMIT in the future, unitholders would 
be taxed pursuant to the non-AMIT regime (as 
set out above).

Tax – Companies

For the reasons set out in Establishing a 
private unit trust of this guide, it is less 
common for an Australian real estate 
investment to be made through a company, 
rather than a trust. Foreign residents may 
need to consider the Australian corporate tax 
regime if they establish an Australian company 
to act as a trustee of a trust or if they invest in 
Australian real estate through a company.

As a general rule, a company will be an 
Australian resident for tax purposes if it is: 

• incorporated in Australia;

• not incorporated in Australia but carries 
on business in Australia and has either 
its central management and control in 
Australia or its voting power controlled by 
shareholders who are residents of Australia.

Australian resident companies are subject to 
tax in Australia on all of their income, regardless 
of source, at a recurrent rate of 30%.

Due to the broad definition of a “trading 
business”, foreign investors who invest in 
Australian real estate through a trust should 
be careful to properly restrict the activities of 
a trust so that it is not a “public trading trust” 
and taxed as if it were a company. To manage 
this, it may be useful to engage external service 
providers to manage and operate any Australian 
real estate investment that is made through a 
trust, or to implement a stapled structure (see 
Investment in stapled securities).

Please refer to Managed investment trust - tax 
concessions for information on the taxation 
concessions available to MITs.

Tax – Trusts (AMITs)

Under the AMIT regime, a trustee of an AMIT 
should not itself be subject to Australian tax  
in respect of the taxable income of the trust  
in circumstances where the unitholders of the 
trust are “attributed” all of the taxable income 
of the trust.

This attribution will be based on the amount 
and character of taxable income which the 
trustee chooses to attribute to the unitholders.

One of the benefits of the AMIT regime is that 
it provides an opportunity for income to be 
retained in the trust, but for the tax on the net 
(taxable) income of the trust to still be passed  
to the unitholders of the trust.

Stamp Duty

In Australia, stamp duty is payable on a number 
of different transactions, including the purchase 
of real estate. Each of the states and territories 
have their own stamp duty regimes and impose 
duty on a range of different transactions. As 
such, the same transaction could have different 
stamp duty implications depending on the 
jurisdiction in which the subject property is 
located. 

Each Australian State and Territory levies 
transfer duty on the transfer of land or any 
interest in land in that State or Territory. A 
direct acquisition of real estate in Australia 
will therefore be subject to stamp duty in the 
particular State or Territory in which the target 
asset is located.

An indirect acquisition in Australian real estate 
made by way of an acquisition of shares in a 
company or units in a unit trust may also give 
rise to a liability duty known as “landholder 
duty”. For landholder duty to apply:

• the target company or unit trust must have 
land valued at or above a certain threshold, 
which differs across the states and territories 
(e.g. currently $500,000 in Northern Territory 
or A$2 million in NSW);
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An entity who is carrying on an enterprise in 
Australia may choose to register even if it does 
not meet the turnover threshold (discussed 
above). An entity should consider the benefits 
of voluntary registration. Benefits include the 
entitlement to claim input tax credits (which 
cannot be claimed if the entity is not registered). 
Input tax credits can offset the GST included in 
the price paid for GST items acquired and GST 
on importations if they are for use in carrying on 
its enterprise.

“Going concern” concession

The “going concern” concession is important 
for investments in Australian real estate. If the 
requirements of the going concern concession 
are met, then the transfer of real estate may be 
GST-free. If a building is transferred with leases 
and service contracts in place, then generally 
the transfer should be treated as a “supply of a 
going concern” and will be GST-free. The “going 
concern” concession from GST is particularly 
useful because stamp duty is imposed by the 
various states and territories on the purchase 
price plus any GST.

Accordingly, it is intended that the GST liability 
will flow through the supply chain to the end 
consumers who will ultimately bear the cost 
of the GST because they are not registered (or 
required to be registered) and so cannot claim 
input tax credits.

A transfer of units in a unit trust (which holds an 
interest in Australian real estate) is not subject 
to GST, as it is a financial supply. The same 
result should apply to a transfer of shares in a 
company which holds an interest in Australian 
real estate.

An entity must register for GST if it is carrying 
on an enterprise in Australia and its current 
or projected annual turnover is equal to or 
exceeds the relevant threshold, which is 
generally A$75,000. An entity may also be 
required to register even if it is not carrying on 
an enterprise in Australia but is making supplies 
that are connected with Australia and its annual 
turnover of supplies connected with Australia 
exceeds the relevant threshold.

The concept of an entity is very broad for GST 
purposes; it extends beyond natural persons 
and companies to include entities which are 
not legal entities, such as trusts, partnerships 
and government entities. This is the case even 
though such entities may not be considered an 
entity under the general law.

The statutory liability to pay transfer duty in 
Australia is generally borne by the buyer. In 
Queensland and South Australia, the transacting 
parties are jointly and severally liable to pay the 
duty (although the usual commercial practice is 
for the buyer to pay the duty).

GST

Investment in Australian real estate will 
generally be subject to Goods and Services 
Tax (GST). GST is a broad-based tax payable 
on ‘taxable supplies’. It is calculated at the rate 
of 10% on the value of the supply of a broad 
range of goods, services, rights and other things 
acquired in, or in connection with, Australia. It 
is conceptually similar to the value added taxes 
operating in many OECD countries.

With the exception of GST payable on the sale of 
new or potential residential property (which is 
required to be paid to the ATO by the purchaser), 
the liability to remit GST is on the supplier of 
the GST items. On a transfer of real estate, this 
would be the seller. The seller will usually seek 
to recover its GST liability from the recipient, 
namely the buyer, under the contract of sale.

If the buyer is carrying on an enterprise and is 
registered (or required to be registered) for GST 
purposes, in most cases it will be able to claim 
an input tax credit equal to the GST included in 
the price paid for those acquisitions for which 
the supplier is liable. 

• the interest acquired must itself entitle the 
acquirer to an interest in the “landholder” 
at or above the acquisition threshold which 
applies to the specific State or Territory. 
Broadly speaking, the acquisition thresholds 
in each Australian State or Territory depend 
on whether the specific “landholder” is 
a company or unit trust, and whether 
or not that entity is listed on the ASX or 
a recognised securities exchange (e.g. 
the acquisition threshold in NSW is 50% 
in a private unit trust scheme or private 
company); or

• the interest acquired does not itself entitle 
the acquirer to an interest at or above the 
acquisition threshold but the interest, 
when aggregated with other interests held 
by the acquirer or its associates results in 
an aggregated interest in the “landholder” 
above the acquisition threshold.

In addition to the duties which apply to direct 
and indirect acquisitions of land as outlined 
above, a number of states (currently NSW, 
Victoria, Queensland, South Australia, Western 
Australia and Tasmania) have also introduced 
what is commonly referred to as a “foreign 
purchaser surcharge” of up to 8%. Broadly 
speaking, the surcharge applies where a 
“foreign person” directly or indirectly acquires 
“residential land”. The meaning of “foreign 
person” and “residential land” varies between 
the jurisdictions. 
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Land Tax

Land tax is imposed by each of the states and 
territories on the ownership of real estate within 
the State or Territory (but, up until 1 July 2022, 
only on certain vacant land in the Northern 
Territory). Land tax is levied annually on the 
unimproved value of all non-exempt land held 
by the “owner”. In general, land tax is not levied 
on property if it is a principal place of residence 
of the owner who is a natural person or is 
exempt under the relevant land tax legislation. 
Victoria also has a special regime which imposes 
a trust surcharge (at rates higher than the 
ordinary rates) on landholdings held on trust if 
the total taxable value of the land that the trust 
owns is more than A$25,000 but less than A$3 
million. Technically speaking, if the trust has 
landholdings with total taxable value of more 
than A$3 million, the trust surcharge is still 
levied in place of the ordinary rates (but its rates 
are the same as the ordinary rates). 

In addition, a number of states (currently NSW, 
Victoria, Queensland and ACT) impose a land tax 
surcharge (or absentee surcharge) on foreign or 
absentee holders of residential land (although 
in Victoria, the absentee surcharge applies in 
respect of all land). This additional surcharge 
ranges between 0.75% and 2%.

Municipal Rates

Municipal rates are the most common levy 
imposed on the value of land serviced by local 
or municipal governments.

“Margin scheme” concession

The “margin scheme” is a concessional scheme 
which allows GST payable on the transfer of 
certain real estate to be reduced, subject to 
agreement by the buyer and the seller. If the 
margin scheme applies, GST is payable on the 
margin between the sale price and either the 
amount the seller paid for the property or (if 
the seller acquired the property before 1 July 
2000) the value of the property provided in an 
approved valuation as at 1 July 2000 (which is 
when GST was introduced in Australia), rather 
than on the sale price. The margin scheme 
can be used by sellers who purchased the sale 
property before 1 July 2000. If the sale property 
was purchased after 1 July 2000, the margin 
scheme can only be used by sellers in certain 
limited circumstances (for example, if the seller 
acquired the sale property using the margin 
scheme).

If the parties apply the margin scheme to a sale 
of real estate, the buyer will not be able to claim 
input tax credits for GST paid. This makes the 
application of the scheme appropriate primarily 
where the end buyer would not be able to claim 
input tax credits (and so a reduction in the GST 
amount is worthwhile); for instance, where the 
buyer is not registered for GST or is a private 
individual.
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For private credit funds, at this stage of 
the market cycle, the opportunity perhaps 
remains most acute for those that have the 
capability to apply an ‘equity’ informed lens 
to the assessment of specific opportunities 
– such as the increased demand for ‘capex 
heavy’ loans that combine elements of 
investment and development facilities for 
assets in need of added value (for example, 
to adapt to more service centred tenant 
requirements).

Availability of Debt Finance

While debt from Australian banks 
remains the primary source of finance 
for investment in Australian real estate 
transactions, the trend in recent years has 
been for investors to diversify their capital 
base by incorporating mezzanine finance, 
private credit and debt from foreign banks 
(such as Singapore and Japan). While the 
leverage ratios that financers are willing 
to accept remain at current levels or 
continue to tighten, we expect to see an 
increase in the use of mezzanine, offshore 
and private credit financing in Australian 
real estate transactions.

We expect the trend of increased presence and activity of private 
credit funds in the Australian real estate market to continue – but 
that banks will become more proactive in preserving key borrower 
client relationships, and which will require more overt engagement  
by banks with select market participants.

In the Real Estate sector, as corporations 

strive to meet emissions targets, there is 

a significant opportunity for green and 

sustainable finance. In particular, debt 

connected to energy efficient properties can include cost advantages, which can be 

cheaper than a traditional debt facility. While the market has seen industry leaders 

entering into new sustainability linked financing, refinancing existing arrangements also 

presents great opportunities.
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In the case of residential developments, the 
financier will generally also want to be satisfied 
that there is a certain level of pre-sales, and that 
those pre-sales are arm’s length transactions 
which achieve certain commercial terms and 
are enforceable under consumer protection 
legislation that applies to residential real estate 
acquisitions at the federal and state levels.

It is common for a financier to also place a 
restriction on the level of pre-sales to foreign 
purchasers, given the additional cost and 
procedural risk associated with attempting to 
enforce contracts of sale in other jurisdictions.

The mezzanine finance market is developing 
rapidly in Australia (including terms applicable 
to intercreditor arrangements). 

Personal Property Securities

Security interests in personal property  
are governed by the Personal Property 
Securities Act 2009 (Cth) (PPSA). The PPSA 
is directed at personal property and covers 
securities such as retention of title, bailments, 
sales of receivables and intangible assets, but 
there are cross over impacts on real estate 
transactions and financing.

The LVR, ICR and LTC (as applicable) required 
depends on the purchaser of the property,  
the nature of the property being acquired  
and the purchaser’s relationship with the 
financier (if any). 

Where the purchaser is a REIT and the property 
being acquired is commercial real estate, it is 
common to see an LVR in the range of 50-60% 
and an ICR in the range of 1.65-2.0x.  
For institutional developers, and where the 
property being developed is commercial real 
estate, it is common to see LTC ratios in the 
range of 70-75%.

The requirements from financiers  
ordinarily include:

• security (generally a first ranking mortgage 
over the relevant real estate and a general 
asset security from the borrower) in favour 
of the financier;

• the property and any improvements on 
it are insured by an insurance policy for 
an amount no less than the replacement 
value of the property and which notes the 
financier’s interest;

• the financier is satisfied with its legal due 
diligence with respect to the property 
(typically comprising a title analysis and 
investigations as to any pre-sales or rental 
income);

• the financier has satisfied its KYC  
processes and is comfortable with the 
financial position and balance sheet  
of the relevant sponsor.

Usual Terms of Debt Financing

Australian financiers (both banks and private 
credit funds) will only finance the acquisition 
or development of property once certain 
conditions have been satisfied. At a minimum, 
financiers will require the following conditions 
to be satisfied:

• obtaining a valuation of the target asset 
(which should not be older than three 
months);

• confirmation that the amount the financier 
is prepared to lend as a proportion to 
the value of the real estate complies with 
the financier’s “loan to value ratio” (LVR) 
requirements;

• for investment loans, confirmation that the 
borrower under the debt facility is readily 
able to honour the debt service arising 
under and payable in respect of the debt 
facility. This is usually measured in terms of 
an “interest cover ratio” (ICR); and

• for development loans, confirmation that (i) 
the development costs will not exceed the 
pre-agreed development budget and (ii) the 
amount the financier is prepared to lend as 
a proportion of the “as if complete” value of 
the real estate complies with the financier’s 
“loan to cost ratio” (LTC) requirements.

The PPSA applies to security interests in 
personal property and sets up a system of 
registration, priority and enforcement. The 
priority of a security interest can be perfected by 
registering the interest on the new PPSA register 
or by having control or taking possession of 
the relevant property. Without this perfected 
interest, a security holder will be vulnerable to 
the claims of other parties who, although they 
may have obtained an interest later in time, 
have a better claim because they have perfected 
their interest.

The PPSA will not apply to a lease of land or 
fixtures. However, to the extent that a lease of 
land also includes a lease of goods (or unfixed 
items of plant and equipment), that lease will 
be a PPSA security interest which must be 
registered in order to protect the secured party’s 
interest. Otherwise, a person with a security 
interest registered against the tenant, or a 
liquidator of the tenant, may have a superior 
interest in those goods or items of plant and 
equipment even though the landlord is the 
owner of the goods.

PPSA issues also arise in any financing 
transaction where a financier is taking security 
over rent accounts, goods located on the 
property or intellectual property connected with 
a business conducted from real property.
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L A W  I N 
A U S T R A L I A

The laws affecting real estate  
investments have their source in both 
government legislation and regulation  
(at Commonwealth, State or Territory, and  
local government levels) and the general  
(or common) law developed by the courts.

Australia is a Federation Comprised of  
Six States and Three Mainland Territories.

The states are New South Wales (NSW), 
Victoria (VIC), Queensland (QLD), South 
Australia (SA), Western Australia (WA) and 
Tasmania (TAS), and the mainland territories 
are the Australian Capital Territory (ACT), the 
Northern Territory (NT) and the Jervis Bay 
Territory.

C O M M O N W E A LT H /
F E D E R A L

The Commonwealth has power derived from 
the federal Constitution to legislate in relation 
to specific areas including corporations, trade 
and commerce, taxation, banking and foreign 
investment. For example, the Corporations Act 
2001 (Cth) is the federal legislation that governs 
managed investment schemes, financial services 
licensing and foreign company registration.

S TAT E  
&  T E R R I T O R Y

Subject to Commonwealth laws, the States and 
Territories make laws which apply to their own 
jurisdiction. It is the state-based legislation that 
covers many general property matters, including 
land title and environmental matters.

C O U R T S

Legislation is supported by case law (known 
as common law) which is developed through 
decisions of the courts. The system of binding 
precedent requires the courts to consider the 
precedent established in earlier cases, and in this 
way Australian real estate law is progressively 
developed and adapted.

L O C A L 
G O V E R N M E N T 

Local governments (or councils) provide 
governance for communities at a more local level, 
including on environmental aspects, permitted 
uses of land and building approvals. There are 
usually many local government areas and bodies 
within the capital city of each State and Territory.
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C A N  B E  O W N E D

FREEHOLD

Freehold ownership 
(otherwise known as an 
estate in fee simple) is 
unlimited by time. This is 
the most common form 
of real estate ownership 
in Australia. The freehold 
owner can grant a lease 
out of the freehold for a 
specified (and limited) 
period, but possession 
will ultimately revert to 
the freehold owner or its 
successors.

LEASEHOLD

Leasehold ownership has 
a finite limit in time. The 
leasehold owner is granted 
exclusive possession of 
specific real estate for a 
specified period. Leasehold 
interests for commercial real 
estate are usually granted 
for fixed periods and may 
include option rights for 
further terms. The owner 
of a leasehold estate is 
typically required to pay 
annual rent (in monthly 
instalments). 

Longer leasehold interests 
are occasionally granted 
(typically for 99 years or 
more) and the terms of such 
leases are less restrictive 
and more akin to owning 
the freehold, typically these 
leases include the payment 
of an upfront premium 
instead of an annual rent.

CROWN LAND

Crown land is the term 
used to describe land 
which is owned by the 
Commonwealth, or a State 
or a Territory of Australia.

The Crown’s power to sell, 
lease or otherwise dispose 
of Crown land is usually 
subject to conditions and 
restrictions contained in 
State or Territory-based 
legislation. There are parts 
of Australia, such as the ACT, 
where long term leases of 
Crown land are a common 
form of ownership.
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Registered Land

Torrens system of registration

Australia operates a system of land 
registration known as the Torrens system. 
Under this system, title to real estate is 
created by the act of registration. This means 
that on a sale of Torrens system land, the 
buyer obtains legal title on registration of 
the transfer, rather than on execution of the 
instrument of transfer.

Most, but not all, of the land in Australia 
is Torrens system land. Exceptions are 
considered in Unregistered Land.

State-based public register

Each State or Territory maintains a real estate 
title register, which is a public repository 
of information on real estate tenure and 
interests managed by or on behalf of the 
State or Territory government.

H O W  T I T L E  T O 
A U S T R A L I A N 

R E A L  E S T A T E  I S 
E S T A B L I S H E D

Although the rules, requirements and forms 
differ across the jurisdictions, the registers 
contain title information and details of 
registered interests affecting the land. 
Examples of registered interests include 
easements, restrictive covenants, mortgages 
and leases.

Title to Torrens system land is recorded on a 
certificate of title which is issued by and kept 
at the registry in either electronic or paper 
form (depending on the State or Territory). 
For those States and Territories that still issue 
paper certificates, a duplicate certificate of 
title is issued to the registered owner.
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Unregistered Land

Not all land in Australia is registered and so the 
Torrens system of title by registration does not 
always apply. 

The two main types of unregistered land are 
unalienated Crown land (that is, land owned 
by the Commonwealth, a State or a Territory 
that has not previously been the subject of a 
grant of title) and land falling under the old 
pre-registration system (known as ‘general 
law’ land).

If land of either type is the subject of an 
investment, additional due diligence is 
undertaken as there is no registered title  
to rely on.

Native Title

Australian law recognises Aboriginal and 
Torres Strait Islander people’s traditional 
rights and interests in land through native title. 
A native title claimant can make an application 
to the Federal Court to have native title rights 
recognised in certain circumstances. Native 
title rights do co-exist with some forms of title 
such as pastoral leases and Crown land but 
are extinguished by others, including freehold 
title. 

This means that on registration, the registered 
owner of the land acquires its interest subject 
to earlier registered interests but free from 
all unregistered interests (even if the acquirer 
knew about those unregistered interests), 
other than a number of statutory exceptions. 
The exact scope of these exceptions varies 
between the respective States and Territories, 
but generally includes fraud, short-term leases, 
easements, misdescription of boundaries and, 
sometimes, adverse possession.

Legislation in most States and Territories 
provides for compensation to be payable 
to persons who suffer loss as a result of the 
operation of the system, for instance where 
fraud occurs or there is an error or omission in 
the registry.

In practical terms, the effect of indefeasibility 
of title is that a buyer of real estate in Australia 
can generally rely on the certificate of title 
(whether paper or electronic) as evidence  
of title. 

Time and expense do not need to be incurred 
in investigating title beyond the relevant 
Torrens register, other than in respect of the 
specific statutory exceptions. Title insurance 
is generally not obtained as part of real estate 
acquisitions in Australia, where the target asset 
is Torrens system land.

Electronic Conveyancing 

Conveyancing is the process of transferring 
ownership and other interests in real estate 
from one person to another, and typically 
involves the preparation, verification and 
lodgement for registration of a range of legal 
documents and instruments. The conveyancing 
industry in Australia has recently undergone a 
digital transformation with a nation-wide roll-
out of an electronic lodgement and settlement 
system known as PEXA. 

The PEXA system provides a secure 
online portal to an electronic workspace 
where registered parties (such as legal 
and conveyancing practitioners, financial 
institutions, and government bodies) can 
complete and lodge instruments, verify stamp 
duty, complete transfer of funds and otherwise 
settle in real time the transfer of interests 
in real estate. Depending on the State or 
Territory, it is mandatory to use PEXA for certain 
conveyancing transactions. 

Indefeasibility

In Australia, the Torrens system is underpinned 
by a principle known as ‘indefeasibility’. 
Registration of title provides indefeasibility – 
that is, once a transfer or grant of title to the 
land is registered then, as a general rule, the 
title cannot be defeated by other unregistered 
interests. 
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The value of commercial real estate will be 
affected by leases granted by the owner 
of that real estate. Commercial leases in 
Australia are the product of negotiations 
between a landlord (being the freehold 
or leasehold owner of the relevant real 
estate) and a tenant, typically through a real 
estate leasing agent acting on behalf of the 
landlord.

Lease terms in Australia are negotiated 
in the context of market standards and 
practice, and there are also terms implied by 
legislation and common law. In particular, 
there is a large body of retail tenancy 
legislation (specific to each State or Territory) 
which has been developed to protect retail 
tenants, especially smaller specialty tenants. 
Generally, the parties cannot contract out 
of that legislation. There is also State and 
Territory specific legislation in respect of 
residential leasing. 

A summary of the key features and usual 
terms of office and retail leases (subject to 
retail lease legislation) in Australia is set out 
over the following page, indicating the key 
differences between the two types of leases.
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LEASE TERM OFFICE LEASE RETAIL LEASE (SUBJECT TO RETAIL LEASE LEGISLATION)

Duration • Freely negotiable

• 3 to 5 years common for smaller tenancies

• 10 years or more not unusual for major tenants

• Minimum length 5 years, except in New South Wales and Queensland

Payment of rent • Monthly • Monthly

Rent review • Annual increases, usually by fixed percentage or consumer price index (CPI)

• Market review common on lease renewal

• Upwards-only rent reviews common, although cap and collar provisions  
not unusual

• Similar to office leases. Turnover rent may also be payable

• Upwards-only market rent review clauses generally unenforceable

Outgoings recovery • Recovery of all outgoings (“Triple-net”) uncommon – structural and capital 
costs generally excluded

• Other costs, including insurance, usually recoverable

• Often gross rent payable (the rent payable includes an amount for outgoings). 
Generally the liability to pay the amount must be disclosed in the landlord’s 
disclosure statement

• Certain outgoings not recoverable, e.g. land tax not recoverable and a cap on 
increases in management fees applies

Repair • Tenant usually responsible for maintenance and repair of interior of premises

• Landlord responsible for structural and capital costs usually excluded

• Landlord’s repair obligations wider, e.g. responsible for maintaining structure 
and fixtures and plant and equipment relating to services; compensation 
sometimes payable

Insurance • Landlord insures the building and recovers cost as outgoing

• Tenant insurances generally include public liability and tenant’s property

• Same as office lease

Assignment/subletting • Usually permitted with landlord’s consent and subject to conditions Original 
tenant usually retains liability following assignment

• Grounds upon which landlord may withhold consent generally limited

• Original tenant generally released from liability following assignment, on 
compliance with procedural requirements

Change in control • Landlord consent generally required, unless the tenant is listed • Same as office lease



35INVESTING DOWN UNDER

LEASE TERM OFFICE LEASE RETAIL LEASE (SUBJECT TO RETAIL LEASE LEGISLATION)

GST • GST payable on rent

• Tenant generally required to gross-up rent payments to include GST – this 
must be expressed in the lease

• Same as office lease

Renewal right • Freely negotiable

• No general implied right

• No general implied right, but landlord usually has notification obligations

Security • Bank guarantee for 3-12 months’ gross rent common, depending on tenant 
covenant strength

• Security bond less common

• Same as office lease
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Buyer Beware

The buyer must carry out and rely on its own 
due diligence with regard to the physical 
condition of the target asset and other 
matters affecting the value of the buyer’s 
proposed investment.

From a legal perspective, a due diligence 
would usually involve:

• a title review, to verify good, marketable 
title;

• an occupancy review, to verify net  
income and assess any impact on the 
investment value;

• a planning review, to confirm the current 
use of the target asset complies with the 
planning scheme;

• a review of environmental registers 
maintained in the various jurisdictions, 
and any environmental reports in respect 
of the target asset, to ascertain any 
environmental liabilities relating to the 
target asset;

• a review of service contracts and other 
arrangements that may affect the target 
asset after settlement;

• a litigation review, to identify any 
litigation affecting the target asset or the 
entities in the structure that holds the 
target asset;

• a corporate review of the entities in 
the structure, including for compliance 
with Corporations Act requirements, 
if the acquisition is of an interest in a 
corporate or trust structure that holds 
the target asset;

• a taxation due diligence on the entities 
in the structure, if the acquisition is of an 
interest in a corporate or trust structure 
that holds the target asset, to identify 
any taxation liabilities and confirm 
compliance with taxation reporting and 
return requirements.

The seller will assist the buyer in its due 
diligence by making disclosure of relevant 
documents, including copies of all current 
leases, service agreements and licences.
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Other Due Diligence

Aside from legal due diligence, a buyer will 
also usually engage:

• a valuer to advise on the valuation of 
the target asset;

• a technical due diligence consultant, 
to review the physical condition of 
the target asset and its services and 
compliance with relevant building 
regulations and code requirements;

• a surveyor, to assess whether the target 
asset (including any buildings is located 
within the title boundary);

• an environmental due diligence 
consultant, to assess whether 
(including any buildings) are likely to 
be contaminated or contain hazardous 
substances;

• if the acquisition is of an interest in a 
corporate or trust structure that holds 
the target asset, an accountant to 
review the accounts of the entities in 
the structure.

Legislative Disclosure Obligations

Most States and Territories have in place 
legislative regimes requiring the seller to 
disclose specified matters to the buyer which 
might impact on the title to the target asset or 
its use and enjoyment. The sort of information 
which a seller is required to disclose usually 
includes information on the title and other 
information available from statutory or local 
authorities showing, for example, information 
such as land tax, municipal and water rates and 
planning scheme details. 

If the seller supplies false information, or fails to 
supply all required information, the buyer may 
be entitled to rescind the contract for the sale 
and purchaser of the target asset.

If the seller does so knowingly, or recklessly,  
it may also be exposed to a civil penalty.

Consumer protection premised legislation also 
makes it an offence for the seller to engage in 
misleading or deceptive conduct or make a false 
or misleading misrepresentation in connection 
with the sale of an interest in land. Silence can 
be sufficient to establish misrepresentation if 
it would lead a reasonable person to believe 
that a particular state of affairs exists when it 
does not. If the buyer suffers loss arising from 
the misrepresentation, it is entitled to recover 
compensation for the amount of the loss.  
A pecuniary penalty may also be imposed on 
the seller.
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General Liabilities

Generally, on transfer of ownership, the buyer 
will assume liability for matters relating to the 
target asset, such as liabilities under leases.

The contract would often provide for 
the seller to retain responsibility for pre-
completion liabilities, and the buyer to 
assume responsibility and indemnify 
the seller for post-completion liabilities. 
Sometimes a buyer will want to take over 
the service contracts that relate to the target 
asset which would usually require a novation 
of those service contracts.

The buyer would usually seek to protect  
itself by obtaining contractual warranties 
from the seller in respect of specific risks  
that cannot be confirmed or quantified 
during due diligence.

It is increasingly common for parties to 
take out warranty and indemnity insurance 
to protect against the risk of breach of a 
warranty or claim under an indemnity given 
by the seller. The effect of such policies is to 
transfer the risk of loss in connection with 
the breach of warranty or indemnity from 
the seller to the insurer. While the policy 
can be taken out by the buyer or the seller, 
the majority of these policies are taken out 
by the buyer so that it has direct recourse 
to the insurer in the event of a breach of 
warranty. The obligation for the payment of 
premiums in connection with the policy can 
be a matter for commercial negotiation and 
is often dealt with in the contract.
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Environmental Liabilities

Liability for environmental matters, such as 
contamination and pollution, is important 
given the potentially significant costs of clean-
up and remediation.

All States and Territories in Australia have 
environmental legislation addressing pollution 
and contamination. The relevant Environment 
Protection Authority is generally able to serve 
clean-up and remediation notices either on 
the original polluter or the land owner or 
occupier. A land owner may also be liable 
to others including adjacent land owners if 
contamination migrates from its site to other 
sites or nearby watercourses. Liability may 
exist even though at the relevant time the 
operations were lawful and had the approval 
of the environmental authorities.

This means that a land owner can be liable 
for contamination that predates its period of 
ownership. For that reason, it is important to 
make sure that specific risks and liabilities are 
assessed during due diligence and a suitable 
risk allocation is reflected in the contract.
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Investing in Proptech

The digital transformation of our society is having a profound 
effect on the way that we design, build and use space. As a result, 
technology (and more specifically, ‘PropTech’) has become an 
accepted element of strategy in the real estate sector in Australia 
with dedicated technology, innovation and PropTech platforms now 
core sector participants.

PropTech has rapidly become a part of 
a broader digital transformation driving 
change in the real estate sector. The current 
market cycle has seen advancement in data 
capture and analysis to make physical space 
more interchangeable, and, when coupled 
with the shared economy thematic, has 
resulted in global disruptors such as WeWork 
and Airbnb becoming mainstream. 

In Australia, PropTech has become 
increasingly innovative and diversified. 
Examples in the commercial space include 
Equiem, a platform for landlords and tenants 
which connects landlords and tenants to 
building facilities and local services, and 
Comfy, which utilises machine learning 
technology to trace how shared workspaces 
are used to avoid energy wastage.

Innovation and new technologies are now 
driving efficiencies through the digitisation 
of process and enabling of the collection and 
analysis of more data than ever before, which 
in turn is bringing informed new perspectives 
to the design of healthy and flexible living 
and work spaces. Those spaces are being 
constructed using new building methods 
such as 3D printing and multifunctional 
paint, and then managed using smart 
building automation and smart contracts. 
New funding methods are then making 
funding (in what has historically been a 
highly capital-intensive sector) more feasible, 
and bricks and mortar more liquid than we 
have previously seen. 
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This adoption of new technologies has 
transformed the culture of the real estate 
sector. While venture capital has not always 
been interested in real estate, the current 
cycle has seen the amount of venture capital 
invested in PropTech increase significantly 
resulting in what was once a predominantly 
residue focussed sector, founded on personal 
relationships and a portfolio management 
approach premised in the long-term being 
displaced by rapid technological innovation, 
data analytics and new types of customer 
interface and engagement. That said, real 
estate related technology investment still 
accounts for only a relatively small proportion 
of total venture capital investment.

Looking forward, the opportunity for 
technology and innovation enabled 
participants in the sector is not only the scale 
of the market, but also by the limited relatively 
low levels of investment (and innovation) 
in real estate related technology to date. 
Historically, real estate sector participants 
have been restrained in their commitment to 
technology related investment and reluctant in 
their exposure to start-up platforms. In contrast 
to other sectors and industries which have a 
track record for investment in technology, the 
real sector remains relatively under-invested.
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Planning Regulation

Planning Controls

Land use is heavily regulated through 
statutory planning instruments and 
development controls. Each State and 
Territory has its own system of zoning land 
to assign permissible and prohibited uses, 
as well as uses that are only permissible 
through the grant of a development 
consent. In addition to land uses, these 
planning instruments regulate features of a 
development footprint like design (and any 
limitations), height (and any height controls), 
measures to mitigate impacts on native 
vegetation, and measures to mitigate the 
impact of other natural hazards and heritage.

Planning approvals

Under the various state planning 
instruments, a planning approval will 
generally be required for a change in land 
use or for a development footprint. Consent 
authorities empowered to grant an approval 
range from local councils/government 
authorities, to the state government (for 
major projects). Depending on the scale, 
impact and complexity of the proposal, 
planning approvals can be very detailed and 
will always include conditions. 

These conditions may include the time within 
which the building or parts of the building 
are to be completed to avoid the approval 
lapsing, the built form in accordance with 
approved plans/documentation, hours of 
operations, ways to offset amenity impacts, 
payment to the authorities of development 
contributions or the dedication of land.

 In carrying out due diligence in connection 
with a planning approval, investors should 
ensure that the land under consideration 
has the benefit of any necessary planning 
approvals, as the absence of the 
requisite approvals attracts the risk of an 
impermissible use, or orders made by a 
consent authority to rectify or demolish 
works that were constructed without 
approval. Investors should also check 
whether the applicable planning controls or 
conditions on planning approvals limit future 
expansion of existing premises.
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There may be issues, however, where it is 
impractical or impossible to attribute liability to 
the actual polluter or where the polluter cannot 
be located. In these cases, responsibility can 
fall back to the current owners or occupiers of 
the site. Clean-up of contaminated sites and 
groundwater can run into millions of dollars.  
A polluter will always remain responsible under 
each of the State or Territory regimes for its 
contamination, including any contamination 
that the person or company had caused on sites 
it has now vacated or sold.

However, the issue of contamination can be 
addressed contractually. It is important to make 
sure that specific risks and liabilities are assessed 
during due diligence and a suitable risk allocation 
is reflected in any contractual arrangement. 
Contamination risk mitigation options can 
include: 

• having an environmental assessment 
undertaken by your environmental 
consultants before exchange or completion 
of the sale in order to ascertain the full 
baseline position as at the sale date;

• capping liability for contamination by  
one party at an agreed amount;

• seeking indemnities whereby the vendor 
indemnifies and releases the purchaser  
from pre-existing contamination;

• holding back part of the sale proceeds to 
fund remediation.

Offences

Under State and Territory environment 
protection legislation, it is an offence to pollute 
air, water, or land without a licence. Most of these 
offences are strict liability, meaning that there 
are very limited defences, although the relevant 
Environment Protection Authority (EPA) may 
determine not to take action where little to no 
harm is caused and non-compliance matters are 
satisfactorily addressed. Enforcement action by 
the EPA may result in fines and restitution orders 
or, more rarely, imprisonment.

Directors can be personally liable in criminal 
proceedings for certain offences (such as a 
breach of licence conditions or pollution of the 
environment). These penalty provisions may 
not apply if the director can show they were 
not in a position to influence the conduct of the 
corporation in relation to its contravention of 
the law, or, if the director was in a position of 
influence, they used all due diligence to prevent 
the contravention. 

Contamination

Certain levels of soil and groundwater 
contamination will require notification to the 
EPA. Each State and Territory’s EPA can also order 
clean-up of contaminated sites. Typically, the 
EPA will order the original polluter or the current 
owner of a site to carry out clean-up. That owner 
may then seek to bring court proceedings to 
recover the clean-up costs against the original 
polluter, assuming the original polluter can be 
identified and located. 

In these cases, an additional approval is 
required from the Commonwealth government, 
although assessment of proposed actions is 
often carried out under bilateral agreements 
by the State or Territory in which the action 
is proposed to be undertaken. Carrying out a 
controlled activity without an approval (or a 
decision from the Minister that an approval is 
not required) is a serious offence.

Overall, the majority of environmental 
regulation in Australia is carried out at the  
State and Territory government level, as set  
out below.

Environmental licences

State and Territory-based environmental 
protection legislation requires that specified 
activities that have adverse environmental 
impacts will require a licence. The specified 
activities and criteria for environmental licences 
vary between the States and Territories, as do 
the various penalties for non-compliance with an 
environmental licence or its conditions. Licences 
are most often related to management of waste 
and industrial type premises but can include 
other premises which are deemed to have an 
impact on the environment. These licences 
will govern many aspects of environmental 
regulation at a site and generally require annual 
fees, pollution prevention and monitoring, 
ongoing monitoring of emissions and annual 
reporting. Investors will need to ensure that 
any necessary licences are obtained, or the 
premises will not be able to operate. There are 
statutory provisions that deal with transferring 
an environmental licence to a new holder.

Any proposed new development (including 
modifications to approved development) will 
be required to undergo an assessment process 
under the planning and/or environmental 
legislation of the relevant state. 

There are generally merits appeal rights to state 
courts in relation to decisions arising out of the 
assessment process. In some instances, appeals 
can be lodged by third parties, such as residents 
or government authorities. Obtaining approvals 
can take some time, although states tend to 
offer a streamlined process for major projects.

Environmental Regulation

Commonwealth requirements

The main piece of Commonwealth 
environmental legislation is the Environment 
Protection and Biodiversity Conservation Act 
1999 (EPBC Act), which regulates actions that 
have, or are likely to have, a significant impact 
on one or more of the following ‘matters of 
national environmental significance’: world 
heritage properties, national heritage places, 
wetlands of international importance, listed 
threatened species and ecological communities, 
migratory species protected under international 
agreements, Commonwealth marine areas, 
the Great Barrier Reef marine park, nuclear 
actions (including uranium mines), and water 
resources (in relation to coal seam gas or large 
coal mining development). The EPBC Act also 
regulates actions that will affect land owned by 
the Commonwealth. Actions that are regulated 
under the EPBC Act are referred to as ‘controlled 
actions’.
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Extinguishment of native title rights

Native title is generally extinguished where 
particular types of interests in the land were 
granted on or before 23 December 1996 that 
are inconsistent with native title. Such grants 
include the grant of freehold land and most 
forms of leases. It is also possible for native  
title to be ‘suppressed’ or even extinguished  
in certain circumstances after 23 December  
1996 if the procedures in the Native Title Act  
are followed. 

This means that native title will not always be 
an issue on investment in Australian real estate 
– it will depend upon the real estate in question 
and title to it. It is relatively unusual for native 
title to be an issue on city-centre sites, such 
as office buildings. However, in the expanding 
area of agribusiness, involving large tracts of 
undeveloped land, the potential for native title 
claims to arise must be considered.

Indigenous land rights

Some States and Territories have legislative 
regimes that allow the recognition of Aboriginal 
land rights. These systems differ in their terms 
but they generally provide a process for land 
owned by the government to be claimed by and 
transferred to Aboriginal ownership as freehold. 
This is a separate process to a native title claim.

The most suitable option will depend on a range 
of commercial factors, including whether the 
purchase price already includes an allowance 
for any potential unquantifiable clean-up costs, 
whether the investor can tolerate the risk that 
the property is contaminated, and whether 
the investor plans for future redevelopment or 
change to the use of the property.

Water

Ensuring security of water supply can be 
a critical for large water users, particularly 
in regional and rural Australia. It is unlikely 
to be an issue in city sites. However, it will 
be significant in the expanding area of 
agribusiness. Licences for water supply will 
be required in some circumstances. These are 
issued under heavily regulated schemes for 
water allocation and systems for trading water.

Native Title and Land Rights

Existence of native title rights

In Australia, the rights and interests of indigenous 
inhabitants in their traditional land and waters, in 
accordance with their own laws and customs, are 
protected at common law and under legislation. 
These rights are referred to as “native title”.

To date, there have been a significant number of 
native title claims where the Federal Court has 
determined that native title exists in particular 
land or waters. There are also a large number 
of ongoing native title claims that have been 
registered by the National Native Title Tribunal 
and attract native title procedural rights.

Heritage

Heritage, including natural, indigenous and 
historic, needs to be considered during due 
diligence of a proposed investment in  
Australian real estate.

There is legislative protection of heritage items. 
Where real estate is listed on a heritage register  
or otherwise affected, restrictions may be placed 
on any development which would affect the 
heritage items.

In addition, specific cultural heritage legislation 
exists to protect sites and objects of significance 
to indigenous people. Indigenous heritage sites 
may exist even on land that is not the subject 
of native title. Consent of the relevant Minister 
may be required if use of the land may disturb 
or destroy Aboriginal sites. The Commonwealth 
legislation provides for emergency (and 
permanent) declarations in the event that  
state legislation fails to protect a significant 
Aboriginal site.

Greenwashing

Greenwashing describes the practice 
of companies overstating the ‘green 
credentials’ of a product or investment.  
It is also used to describe emissions 
targets which companies set when they 
do not have a reasonable ability to meet 
them. In Australia, greenwashing may 
amount to misleading and deceptive 
conduct. It is illegal for a business to 
engage in conduct that misleads or 
deceives or is likely to mislead or deceive 
consumers or other businesses. See 
our KWM insight for six golden rules for 
minimising greenwashing risks. 

https://www.kwm.com/au/en/insights/latest-thinking/keeping-your-green-claims-out-of-the-red-zone.html
https://www.kwm.com/au/en/insights/latest-thinking/keeping-your-green-claims-out-of-the-red-zone.html
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Sustainability and Energy Efficiency

Reporting requirements

The National Greenhouse and Energy 
Reporting Act 2007 (Cth) introduced a 
mandatory reporting scheme known as 
NGERS which requires the controlling 
corporation to register and report on 
greenhouse gas emissions, energy 
production and energy consumption 
from the operation of facilities under the 
operational control of members of the group, 
if certain thresholds are met.

The controlling corporation is the top 
Australian holding company in the group. 
Operational control is determined by the 
authority to introduce and implement 
operating policies, health and safety policies 
or environmental policies for the facility. A 
facility is an activity or series of activities 
which involves the production of greenhouse 
gas emissions, the production of energy 
or the consumption of energy and forms a 
single undertaking or enterprise.

A range of commercial, industrial and retail 
sites could fall within this definition.

Rating and assessment

There are two voluntary schemes in place 
that assist a building owner to promote the 
environmental performance of its buildings:

NABERS

The National Australian Built Environment 
Rating System (NABERS) is a rating scheme 
which assesses a building’s measured 
operational impacts on the environment 
and provides an indication of how well a 
building’s environmental impacts are being 
managed in comparison to its neighbours. 
The rated building is assigned a certain 
number of stars ranging from zero to six 
based on its performance in the categories 
of energy, waste, water, and indoor 
environment.

Commercial leases in Australia, at least of 
new premises and major tenants, often 
contain commitments by a landlord in 
respect of the NABERS rating to be achieved. 
The federal government and most State and 
Territory governments have accommodation 
policies that require tenancies occupied by 
government employees to have a minimum 
NABERS rating, which has encouraged 
voluntary adoption of the rating.
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Product stewardship 

Product stewardship schemes support the 
environmentally sound management of 
products and materials over their life. This 
includes at the end of their useful life. These 
arrangements may be voluntary, mandatory 
or shared with industry, and are generally 
accredited under the Recycling and Waste 
Reduction Act 2020 (Cth). There are currently 
no mandatory schemes which directly impact 
on Real Estate, but investors should be aware 
that in the near future there are likely to be 
stewardship schemes for:

• commercial office furniture; and

• Photovoltaic systems (solar panels).

Both of which may be an additional cost to 
owners of property.

Disclosure requirements

The Building Energy Efficiency Act 2010 (Cth) 
imposes mandatory disclosure obligations on 
landlords and sellers in respect of the energy 
efficiency ratings of commercial buildings (if at 
least 75% of the net lettable area of the building 
is for administrative, clerical, professional or 
similar information-based activities). It provides 
for certain information on energy efficiency, 
including a NABERS rating, to be disclosed in  
the form of a Building Energy Efficiency 
Certificate (BEEC).

A valid and current BEEC is required to be 
provided before a contract or lease can be 
entered into, and even before the property  
may be marketed for sale or lease.

Buildings and office space with a net lettable 
area of less than 1,000m² are currently exempt 
from the disclosure requirements, as are 
buildings held under a strata title system, new 
buildings, and buildings which have completed 
a major refurbishment, with certificates of 
occupancy issued in not more than the previous 
2 years. Certain other limited exceptions also 
exist, including if any proposed lease is for  
12 months or less.

For this reason, in an area like the Australian 
Capital Territory where the federal government 
occupies a lot of accommodation, the absence 
of the minimum required NABERS rating 
significantly impacts the value of a building.

Green Star

The Green Star program assesses a building’s 
potential to reduce its environmental impact. 
Each category (such as energy, water and 
emissions) is divided into credits, with points 
awarded in each credit for actions that 
demonstrate the project has met the overall 
objectives of Green Star. The ratings awarded 
range from 1 star to 6 stars. Only buildings 
that achieve a rating of 4 or more stars will be 
certified by the Green Building Council and are 
able to use the Green Star trademark.

The Green Star program is administered by  
the Green Building Council of Australia (GBCA). 
The GBCA undertook a review of the Green 
Star rating system in the first half of 2019 and 
has raised the rating criteria to assist Australia 
meet its obligations under the Paris Climate 
Agreement. 

The Green Star Homes Standard was  
introduced in August 2021. The Standard  
allows high volume builders to apply for 
certified Green Standard homes if they  
meet the relevant criteria. 
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Branding – Trade Mark Rights  
and Property Developments

Trade marks can be registered in Australia 
under the Trade Marks Act 1995 (Cth) (“Trade 
Marks Act”). Trade marks can be obtained 
for, among other things, names and logos, 
which are often used in the promotion of 
retail shopping centres, hospitality assets 
and strata-titled buildings (including holiday 
accommodation).

Registration of a trade mark confers rights 
on the trade mark owner to prevent others 
from using the same or similar logo for the 
products or services for which the trade mark 
is registered. While geographic names cannot 
be registered, it is possible to obtain trade 
mark protection for building names where 
those names are used in connection with 
businesses associated with a building.

Australian court cases demonstrate that 
owners of management and letting rights 
in a strata-titled building who also own the 
trademarks containing the building name 
can enforce those trade marks against offsite 
accommodation providers, even though the 
trade marks for the letting business are the 
same as the name of the building.

Where buildings are co-owned, 
consideration should also be given to the 
implications of the ownership structure for 
branding. Joint ownership of trademarks 
is permissible under the Trade Marks Act, 
so one option is for the co-owners of the 
real estate to also own any registered trade 
marks rather than having a single owner 
such as a building manager. 

Business Names

Business names legislation in Australia 
requires traders who carry on business 
under a name that is not the same as the 
trader’s own name to register that name 
as a business name. This is largely to allow 
people who deal with that business to find 
out who is actually carrying on the business 
in case they need to take action against the 
business operator. A registered business 
name is not a form of property that can be 
bought or sold, but is transferred when the 
underlying business is sold. In terms of real 
estate, this means that the business name 
given to, for instance, a hotel or some retail 
centres usually needs to be registered.
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For example, an architect may sue a building 
owner if the building owner demolishes or 
alters any structure of the building arising from 
his or her plans in such a way that is prejudicial 
to the designer’s “honour or reputation”.

Moral rights may be waived, so where it is 
likely that the plans or buildings may need to 
be altered in the future, it is prudent to secure 
a reasonable moral rights waiver from the 
designer. Where such waiver is not obtained, 
special exemptions may nonetheless apply 
in cases where the building owner wishes 
to demolish or alter a building but cannot 
discover the identity of the designer after 
making reasonable inquiries, or, if the designer 
is known, complies with a prescribed notice 
and consultation process, or where restoration 
or preservation of a building is done in good 
faith.

Copyright in Building Plans and 
Architectural Drawings

Copyright protects building plans and 
architectural drawings. Reproduction of such 
plans and drawings without the permission 
of the copyright owner (either express or 
implied) will generally infringe copyright law. 
There will usually be an implied licence to use 
building plans and architectural drawings for 
contemplated purposes (such as to obtain 
planning approval and have the development 
constructed). However, a developer should 
always negotiate copyright ownership or at least 
clear licence rights. 

A buyer should always check whether licences 
to use building plans and architectural drawings 
are transferable on sale, in case the original 
building plans or drawings are needed later for 
refurbishments of the real estate asset. In some 
cases, the designer’s contract will stipulate 
that licences cannot be transferred without the 
payment of a fee.

Individual designers of building plans and 
architectural drawings also have moral 
rights, which continue to exist as long as the 
copyright exists. Moral rights include the right 
to be attributed as the creator of the plans or 
buildings, the right not to have the plans or 
buildings falsely attributed to another person or 
to be attributed to plans or buildings that have 
been altered without consent, and the right 
not to have the plans or buildings treated in a 
derogatory manner. 
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The key real estate private capital 
participants in the Australian market span:

• domestic sponsors and fund managers;

• global private capital sponsor groups and 
fund managers;

• domestic and foreign pension and 
sovereign wealth funds (as key financial 
sponsors, investors and limited partners); 
and 

• separate private capital real estate funds 
of ASX-listed REITs and developers.

Private capital has become increasingly influential in the Australian 
real estate sector, with deep and growing asset pools, superior 
flexibility of cost of capital compared with the listed sector, and less 
exposure to public market volatility and valuation pressures. We 
expect that investment in real estate assets by private capital will 
continue to grow as the investor base in, and allocations to, private 
capital products continues to expand. 

While the current market environment 
is likely to be challenging for many 
participants in the real estate sector in 
a general sense, the trifecta of inflation 
protection, relative predictability of 
return (including yield) and portfolio 
diversification will continue to attract 
capital into (and drive activity in) the 
sector and present unique opportunities 
for private capital investors who can 
leverage sophisticated investment 
strategies and make focused 
investments in products which benefit 
from market conditions or have 
fundamental resilience.
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Recent macroeconomic volatility has 
sharpened investor focus on fundamentals, 
and also income growth profile and runway 
across asset classes, markets, and product 
types – and resulted in longer term (and 
lower risk) strategies and capital favouring 
higher-quality commercial office assets, and 
industrial assets and rental housing (the 
latter of which both continue to be supported 
by low vacancy rates and behavioural and 
demographic drivers of demand). Similarly, 
and for related reasons, a number of still 
institutionalising sectors (e.g. the broader 
‘living’ sector and data centres) are still 
attracting strong flows of capital across the 
spectrum of risk. 

A corollary to the above that we expect will 
be a thematic of many new strategies and 
products that will launch during the early 
part of this cycle is the widening discounts 
for Grade B and Grade C assets and buildings 
(and in particular those with leasing risk 
and high capex requirements – related to 
increasing sustainability and energy efficiency 
demands of users). This delta, when coupled 
with high replacement costs, is creating 
repositioning and repurposing opportunities 
for value add and opportunistic capital – and 
in particular those with credible delivery 
capability or solutions.

We are also expecting opportunities to 
continue to emerge in public markets as 
the cycle unfolds, given the acute increase 
in implied cap rates relative to underlying 
private market values.
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