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1 . W H A T  I S  T H E  F D L  A N D  W H Y  I S  I T  I M P O R T A N T ?  

《 期 货 和 衍 生 品 法 》及 其 重 要 性 

The passage of China’s Futures and Derivatives Law (FDL) is arguably the most 
significant legal development in Asian derivatives markets over the past two decades. 
The FDL will make China a ‘clean netting jurisdiction’, thus marking an exciting new 
chapter in the development of derivatives markets in the world’s second largest 
economy. This article explores some key takeaways from the FDL for OTC derivatives.

《中华人民共和国期货和衍生品法》（“《期货和衍生品法》”）的通过，可以说是过去20年亚洲衍生品市场最为重大
的法律进展。《期货和衍生品法》将使中国成为一个“干净的净额结算管辖区”，从而标志着世界第二大经济体衍生
品市场的发展即将开启激动人心的新篇章。本文将总结《期货和衍生品法》对于场外衍生品而言的一些关键性要
点，以飨读者。

The FDL is a significant legal milestone because, for the first 
time in China’s modern history, the legal enforceability of 
close-out netting will be expressly recognized at a national 
legislative level. The FDL takes effect on 1 August 2022.

Close-out netting basically involves terminating individual derivatives 
transactions documented under a master agreement and reducing 
them to a single net amount due from one party to the other. It is a 
very important mechanism for the reduction of counterparty credit 
risks associated with derivatives transactions, and close-out netting 
enforceability is critical for safe and efficient derivatives markets.

The enactment of the FDL means the People’s Republic of China 
(“China”) will become a clean netting jurisdiction, meaning that 
reputable legal counsel in China will be able to issue an industry 
legal opinion (called a “clean netting opinion”) concluding that 
close-out netting is legally enforceable in China before and during 
bankruptcy proceedings involving a Chinese entity. Significantly, 
this conclusion will not depend on the parties to the relevant master 
agreement switching on automatic early termination (“AET”), which is 
a mechanism under which derivatives transactions will automatically 
terminate immediately before certain bankruptcy events occur.

Based on the clean netting opinion, financial institutions will measure 
their credit and risk exposures to Chinese derivatives counterparties on 
a net (as opposed to gross) basis for a wide range of risk management, 
quantitative and regulatory purposes, including for the purposes of 
calculating their regulatory capital ratios and other regulatory metrics. 
Measuring derivatives exposures on a net basis can significantly 
reduce transaction and regulatory costs, thereby promoting the 
further growth and development of China’s derivatives markets.

《期货和衍生品法》作为一个重要的立法里程碑，代
表着中国现代史以来第一次在国家立法层面明确认
定终止净额结算的法律可执行性。《期货和衍生品法》
将于2022年8月1日实施。

简言之，“终止净额结算”是指交易双方终止主协议项
下的衍生产品交易，并合并计算单一净应付款项的机
制。这是一个降低衍生品交易对手方信用风险的重要
机制，因此终止净额结算的法律可执行性对于衍生品
市场的安全与效率来说至关重要。

《期货和衍生品法》的颁布意味着中国将成为干净的
净额结算管辖区——中国法律顾问将能够出具相关
的行业法律意见（“干净的净额结算意见”），论证终止
净额结算机制在涉及中国主体的破产程序开始之前
及之后都是具有法律可执行性的。重要的是，这一结
论将不取决于相关主协议的双方是否选择适用自动
提前终止（automatic early termination “AET”）。根
据之前市场普遍建议的AET机制，衍生品交易将在某
些破产事件发生前立即自动终止。

基于干净的净额结算意见，金融机构将在净额（而非
全额）的基础上衡量其对于中国衍生品对手方的信用
和风险敞口，以实现风险管理和监管合规等各种目
的，包括计算其监管资本比率和其他监管指标。以净
额为基础计量衍生品风险敞口还可以显著降低交易
和监管合规成本，从而推动中国衍生产品市场的进一
步增长与健康发展。

2 . H O W  D O E S  T H E  F D L  R E C O G N I Z E  A N D 
P R O T E C T  C L O S E - O U T  N E T T I N G ?  W H A T 
A B O U T  T H E  F I L I N G  R E Q U I R E M E N T ? 

  《 期 货 和 衍 生 品 法 》对 终 止 净 额 结 算 的 认 定 与 保 护 及 相 关 备
案 要 求

Two key provisions of the FDL recognize and protect the legal 
enforceability of close-out netting – Article 32 and Article 35.

In the final version of the FDL, Article 32 provides that 
where derivatives trading is effected using a master 
agreement, that master agreement, its schedules and 
the derivatives transactions under it constitute a legally 
binding single agreement. This statutory recognition 
of the single agreement concept is designed to prevent 
a bankruptcy official from ‘cherry picking’ individual 
derivatives transactions under a master agreement.

In the final version of the FDL, Article 35 provides that, 
where derivatives trading is effected “in accordance with 
law” using a master agreement (in Chinese: “依法采用主
协议方式从事衍生品交易”) close-out netting shall not be 
stayed, invalidated or revoked because one of the parties 
has entered into Chinese bankruptcy proceedings.

Those closely following the development of the FDL are aware 
that, in the previous draft of the FDL, the legal protection for 
the close-out netting and single agreemen concepts conferred 
by Articles 32 and 35 was expressly made conditional upon 
the template master agreement (such as the pre-printed 
version of the ISDA Master Agreement) being filed with 
Chinese financial regulators (“Filing Requirement”).

While the Filing Requirement has been retained (albeit in 
modified form) in the final version of the FDL, compliance 
with the Filing Requirement is no longer stated to be a pre-
requisite for the legal protections under Articles 32 and 35 
to apply. Rather, Article 33 of the final version of the FDL 
simply refers to the master agreement described in Article 
32 (i.e., the master agreement used to effect derivatives 
trading), and states that a template of such master agreement 
should be filed in accordance with rules promulgated by 
the relevant Chinese regulator. We understand that these 
changes in the final version of the FDL are intended to 
clarify that legal protections conferred by Articles 32 and 
35 of the FDL are not conditional upon satisfaction of the 
Filing Requirement. This is a significant change in the final 
version of the FDL and will be welcomed by the market. 

《期货和衍生品法》有两个关键性条款认定并保障终止净额
结算机制的法律可执行性——第32条与第35条。

在《期货和衍生品法》的最终版本中，第32条规定：“衍生品交
易采用主协议方式的，主协议、主协议项下的全部补充协议
以及交易双方就各项具体交易作出的约定等，共同构成交易
双方之间一个完整的单一协议，具有法律约束力”。以立法方
式认可单一协议概念，旨在防止破产管理人在主协议项下对
衍生品交易行使“拣选履行权”。

在《期货和衍生品法》的最终版本中，第35条规定，“依法采用
主协议方式从事衍生品交易的”，净额结算“不因一方当事人
进入破产程序而中止、无效或撤销”。

密切关注《期货和衍生品法》立法进程的从业者不难发现在
之前的征求意见稿中，第32条和第35条对于“终止净额结算”
和“单一协议”机制的法律保护是明确以“将主协议等合同范
本（如ISDA主协议合同范本）报送国务院授权的部门或者国
务院期货监督管理机构备案”（“备案要求”）作为前提条件
的。

《期货和衍生品法》的最终版本虽然保留了备案要求（该要
求在内容上有所调整），但不再表示备案要求是适用第32条
及第35条项下法律保护的先决条件。《期货和衍生品法》最终
版本的第33条只是提到了第32条中描述的主协议等合同范
本（即用于进行衍生品交易的主协议），并要求该等合同范本
应当按照国务院授权的部门或者国务院期货监督管理机构
的规定报送备案。我们理解《期货和衍生品法》最终版本中的
这些变化旨在阐明《期货和衍生品法》第32条及第35条所赋
予的法律保护并不以满足备案要求为前提条件。这是《期货
和衍生品法》最终版本中的重大变化之一，将受到市场欢迎。
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3 . W H A T  A B O U T  L E G A L  P R O T E C T I O N  F O R 
C O L L A T E R A L  A R R A N G E M E N T S ? 
各 类 履 约 保 障 安 排 的 法 律 保 护 

Article 34 of the FDL provides for statutory recognition 
of the ability to collateralize derivatives transactions by 
methods such as creating pledges. This wording covers 
the exchange of initial margin (“IM”) under applicable 
regulatory margin rules, because IM is usually subject 
to a security interest in favor of the collateral taker. 
However, Article 34 does not expressly refer to title transfer 
collateral arrangements, which are commonly used in 
connection with the exchange of variation margin (“VM”) 
under applicable regulatory margin rules. Despite the 
absence of any express reference to title transfer collateral 
arrangements in the FDL, we believe that such arrangements, 
when used to provide credit support for derivatives 
transactions, are legally valid and enforceable in China.

《期货和衍生品法》第34条对于通过“质押等方式”对衍生品
交易“提供履约保障”予以立法认可。由于初始保证金

（initial margin,“IM”）通常以为担保品接收方设立担保权
益的方式提供，该条表述也涵盖了在适用的监管保证金规则
下交换初始保证金的情形。然而，第34条没有明确提及转让
式履约保障安排，而这种安排通常用于变动保证金

（variation margin，“VM”）的交换。尽管《期货和衍生品
法》中没有明确提及转让式履约保障安排，但我们认为，为衍
生品交易提供信用支持时采用的转让式履约保障安排在中
国法下应当具有合法性且具有可执行性。

4 . H O W  D O E S  C H I N A  B E C O M I N G  A  C L E A N 
N E T T I N G  J U R I S D I C T I O N  I M P A C T 
R E G U L A T O R Y  M A R G I N  D O C U M E N T A T I O N ?  
中 国 成 为 干 净 的 净 额 结 算 管 辖 区 对 监 管 保 证 金 文 件 制 备 有
何 影 响 ？

Currently, under the regulatory margin rules in certain 
jurisdictions, a regulated financial institution may be 
exempt from the requirement to exchange VM or IM with 
a counterparty that is based in a non-netting jurisdiction. 
With China becoming a clean netting jurisdiction, 
international financial institutions should carefully re-
assess their regulatory margin arrangements with their 
Chinese counterparties. We have been working closely with 
our financial institution clients to get ready to negotiate 
and enter into margin documentation with their major 
international counterparties in anticipation of the FDL. 
Our bilingual FAQs on regulatory margin requirements 
and legal documentation issues is available here.

For completeness, we note that China has not yet 
implemented any regulatory margin requirements for 
OTC derivatives. However, a consultation paper published 
by Chinese financial regulators last year proposed, in 
principle, that margin be posted for OTC derivatives.

目前，根据某些司法管辖区的监管保证金规则，受监管金融
机构可以豁免与位于非净额结算管辖区对手方交换VM或IM
的要求。随着中国成为一个干净的净额结算管辖区，国际金
融机构应重新仔细评估其与中国对手方的监管保证金安排。
我们一直在与我们的金融机构客户密切合作，并已在《期货
和衍生品法》生效实施之前为他们与主要国际交易对手的谈
判和制备保证金文件作好了充分准备。请参见我们关于监管
保证金要求和法律文件问题的中英文双语版常见问题解答。

值得一提的是，中国尚未针对场外衍生品实施任何监管保
证金要求。然而，中国有关金融监管机构已于去年发布征
求意见并建议原则上场外衍生品交易应当交纳保证金。
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5 . W H A T  E L S E  I S  C O V E R E D  I N  T H E  F D L 
B E S I D E S  L E G A L  R E C O G N I T I O N  O F 
C L O S E - O U T  N E T T I N G  A N D  C O L L A T E R A L 
A R R A N G E M E N T S ? 
除 了 从 法 律 层 面 认 可 终 止 净 额 结 算 和 履 约 保 障 安 排 ，《 期
货 和 衍 生 品 法 》还 涵 盖 了 哪 些 内 容 ？

The FDL has over 150 articles and covers a broad 
range of topics relating to both futures and OTC 
derivatives. These topics include licensing and 
authorization, conduct of business, central clearing, 
trade reporting, regulatory cooperation, insider trading 
and other market misconduct, trading venues as well 
as the trading and listing of futures contracts.

On the topic of licensing and authorization, compared to 
previous drafts, the final version of the FDL introduces 
a new Article 31. New Article 31 provides that financial 
institutions conducting derivatives trading business 
must obtain approval in accordance with the law and 
comply with trader/counterparty suitability management 
obligations as well as relevant Chinese supervisory and 
regulatory requirements. These approvals could include, 
in the case of Chinese commercial banks, derivative 
licenses granted by the CBIRC, and in the case of Chinese 
securities firms, no-objection letters from the China 
Securities Regulatory Commission (“CSRC”) or filing 
records with the Securities Association of China (“SAC”).

《期货和衍生品法》的155个条文涵盖了与期货和场外衍生
品相关的诸多问题，包括开展衍生品交易业务的批准与核
准、业务行为准则、中央清算安排、交易报告、监管合作、内幕
交易及其他不当市场行为的防范、交易场所，以及期货合约
的交易与上市。

就衍生品交易业务的批准和核准而言，《期货和衍生品法》的
最终版本与以前的征求意见稿相比新加入了第31条。第31条
规定：“金融机构开展衍生品交易业务，应当依法经过批准或
者核准，履行交易者适当性管理义务，并应当遵守国家有关
监督管理规定”。就中国的商业银行而言，该等批准或核准可
能包括中国银行保险监督管理委员会（“银保监会”）授予的
衍生品交易资格；就中国的证券公司而言，则可能包括中国
证券监督管理委员会（“证监会”）的无异议函或在中国证券
业协会（“证券业协会”）的备案记录。

  

6 . W H A T ’ S  I N  S T O R E  I N  T H E  P O S T - F D L  W O R L D ? 
后《 期 货 和 衍 生 品 法 》时 代 的 到 来

The significant legal certainty that the FDL provides for 
close-out netting and collateral enforceability opens 
up an exciting new era for the growth, development 
and further opening-up of China’s derivatives markets 
in particular, and its financial sector in general.

China’s status as a clean netting jurisdiction will encourage 
more domestic and international end-users and financial 
institutions to turn to China’s derivatives market to 
hedge and manage all types of risks. The size of China’s 
derivatives market is not yet commensurate with China’s 
status as the world’s second largest economy. But the 
FDL has the potential to change all that over time.

Derivatives and related financial products will play a greater 
role in supporting China’s real economy, including China’s 
five-year plan and development goals. For example, as 
Chinese companies expand their international activities 
and as foreign companies increase their business dealings 
with their Chinese counterparts, they will look to more 
sophisticated FX and related hedging solutions offered by 
China’s derivatives markets. Domestic and international 
investors will also increasingly look to credit derivatives 
to manage credit risks associated with Chinese issuers, 
which is important to support the healthy growth and 
internationalization of China’s bond markets, especially now 
when there is a growing need to mitigate such credit risks. 
The development of carbon emissions derivatives and other 
ESG-related derivatives will also have an important role 
to play in helping China meet its climate and other social 
objectives. As more Chinese entities exchange VM and IM 
with their international counterparties, we may also see 
greater use of RMB-denominated assets as collateral, thereby 
promoting the internationalization of the Chinese currency.

《期货和衍生品法》为终止净额结算和履约保障可执行性提
供了重要的法律确定性，为中国衍生品市场以及中国金融业
的增长、发展和进一步开放，开辟了一个令人兴奋的新时代。

中国净额结算管辖区的地位将鼓励更多的国内外衍生品终
端用户及金融机构转向中国衍生品市场对冲和管理各类风
险敞口。尽管目前中国衍生品市场的规模与中国作为全球第
二大经济体的地位尚不相称，但随着时间的推移，《期货和衍
生品法》将有望为此带来翻天覆地的变化。 

衍生品和相关金融产品将在支持中国实体经济发展的进程
中发挥更大的作用，包括中国的五年规划和各项发展目标
等。例如，随着中国企业“走出去”等国际活动的扩张以及外
国企业与中国对手方业务往来的增加，它们将寻求在中国衍
生品市场中进行更为成熟可靠的外汇交易和有关的对冲策
略。国内外投资者也将越来越多地通过信用衍生品来管理其
与中国发行人有关的信用风险，这对于中国债券市场的健康
发展与国际化尤为重要，在当前缓释信用风险的需求日益增
强的大背景下，这一重要性尤甚。碳排放衍生品和其他ESG（
环境、社会与治理）相关衍生品的发展也将在帮助中国实现
其气候和其他社会目标方面发挥重要作用。随着越来越多的
中国主体与它们的国际对手方交换VM和IM，我们可能也会
看到人民币资产越来越多被用作担保品，从而进一步促进人
民币的国际化。
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7 . W H E R E  C A N  I  L E A R N  M O R E  A B O U T  T H E  F D L 
A N D  I T S  I M P A C T  O N  M Y  B U S I N E S S ? 
如 何 进 一 步 获 得《 期 货 和 衍 生 品 法 》知 识 并 评 估 其 对 您 业
务 的 影 响 ？ 
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EMAIL  minny.siu@hk.kwm.com

A N D R E W  F E I  费 思

REGISTERED FOREIGN LAWYER (NEW YORK, USA) 
注册外地律师（美国纽约）

TEL  +852 3443 1157
MOB  +852 3443 1299
EMAIL  andrew.fei@hk.kwm.com

C H I N A  H O N G  K O N G  S A R   中 国 香 港 特 别 行 政 区 

We at KWM are here to help you. During the consultation 
process for the draft FDL, KWM acted as ISDA’s counsel 
and has been actively participating in Chinese legal 
developments relating to the enforceability of close-out 
netting and collateral arrangements. We have advised 
the derivatives industry and key market participants 
extensively on the legal, regulatory, compliance, 
documentation and transactional implications of the FDL.

Besides our expertise in all things FDL, we regularly assist 
international and PRC-based financial institutions and 
corporates with ISDA, NAMFII, CSA, VM and IM margin 
document negotiations, as well as with designing, 
structuring and documenting innovative and complex 
cross-border derivatives and structured products.

We are familiar with the unique legal and 
practical issues faced by Chinese entities and 
their international counterparties and would 
be pleased to share our insights with you.

Please feel free to contact our core team members below.

金杜愿为您提供专业的金融衍生品法律服务。在《期货和衍
生品法》草案向社会征求公众意见的全过程中，金杜作为
ISDA在中国的法律顾问一直积极参与并紧跟中国终止净额
结算可执行性、担保品隔离和所有权转让履约保障安排等各
项法律发展。截至目前，我们已就《期货和衍生品法》的法律、
监管、合规、文件制备和交易影响向衍生品行业以及市场关
键参与者提供了大量的专业性意义与建议。

除了在《期货和衍生品法》方面的专业性，我们还经常协助中
外金融机构及企业进行ISDA、NAMFII、CSA、VM与IM保证金
文件的审阅与谈判。我们在最为复杂和最具创新性的跨境衍
生工具和结构化融资领域引领市场。

我们熟悉中国主体及其国际对手方所面临的独特的法律和
实践问题，并很乐意与您分享我们的见解。

请随时联系我们的核心团队成员（联系方式如下）。

S T A N L E Y  Z H O U  周 昕

PARTNER 合伙人

TEL  +86 21 2412 6000
MOB  +86 1391692182
EMAIL  stanley.zhou@cn.kwm.com

J A M E S  G U A N  关 峰

PARTNER 合伙人

TEL  +86 21 2412 6025 
MOB  +86 13816090608    
EMAIL  guanfeng@cn.kwm.com

D A V I D  M U  牟 牧

PARTNER 合伙人

TEL  +86 755 2216 3396
MOB  +86 18938961134
EMAIL  david.mu@cn.kwm.com

S C O T T  F A R R E L L

PARTNER

TEL  +61 2 9296 2142
MOB  +61 409 042 883
EMAIL  scott.farrell@au.kwm.com

M A X  A L L A N

PARTNER

TEL  +61 2 9296 2152
MOB  +61 434 012 596
EMAIL  max.allan@au.kwm.com

M A I N L A N D  C H I N A  中 国 内 地

A U S T R A L I A  澳 大 利 亚

Any reference to "Hong Kong" or "Hong Kong SAR" shall be construed as a reference to "Hong Kong Special Administrative Region of the People's Republic of China". 
本文对任何提及”香港”或”香港特别行政区”的表述应解释为”中华人民共和国香港特别行政区”
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JOIN THE CONVERSATION

SUBSCRIBE TO OUR WECHAT COMMUNITY.
SEARCH: KWM_CHINA

Asia Pacific | Europe | North America | Middle East
King & Wood Mallesons refers to the network of firms which are members of the
King & Wood Mallesons network. See kwm.com for more information.

www.kwm.com

© 2022 King & Wood Mallesons

A B O U T  K I N G  & 
W O O D  M A L L E S O N S

A firm born in Asia, underpinned by world class capability. With over 
2000 lawyers in 30 global locations, we draw from our Western and 
Eastern perspectives to deliver incisive counsel.

With 30 offices across Asia, Europe, North America and the Middle East 
we are strategically positioned on the ground in the world’s growth 
markets and financial centres. 

We help our clients manage their risk and enable their growth. Our 
full-service offering combines un-matched top tier local capability 
complemented with an international platform. We work with our clients 
to cut through the cultural, regulatory and technical barriers and get 
deals done in new markets.

Disclaimer 
This publication provides information on and material containing matters of interest produced 
by King & Wood Mallesons. The material in this publication is provided only for your information 
and does not constitute legal or other advice on any specific matter. Readers should seek specific 
legal advice from KWM legal professionals before acting on the information contained in this 
publication.
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