TAKING SECURITY IN

JAPAN

WHAT TYPES OF SECURITY
INTERESTS CAN BE TAKEN IN
JAPAN?

Security interests provided for in the Civil Code
and special laws is called typical security. There
is non-typical security as the opposite concept of
typical security, and they are security interests
not stipulated in the Civil Code or special laws.
Non-typical security was originally designed to
serve as security interests substantially by
attaching conditions such as credit reasons to
legal principles related to transfer of rights.
Some of non-typical security have since come to
have basis laws.

The security interests mostly commonly seen on
lending transactions are:

Mortgages: are usually taken over real
estate. Tangible properties other than real
estate are considered movables and
mortgages cannot be created over these. The
special laws contain exceptions for ships,
movables for agricultural use, automobiles,
aircrafts and construction machinery, which
can all be subject to mortgages. Mortgages
can be taken without transferring possession
of the asset secured to the lender.

Pledges: are often taken over immovables,
movables, shares, receivables and rights.
Pledges require a transfer of possession of
the asset secured to the lender.

Security assignments: are often taken over
immovables, movables, shares, receivables
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and rights. Security assignments are created
by contract and perfected by delivery or
registration. In comparison to pledges, actual
delivery of the movable asset is not required
for security assignments.

Security interests are “typical” when they are
established under the Civil Code and special laws
and “non-typical” when they are established
based on forms of security recognised by courts in
case law. Lenders have a preference for non-
typical security interests since lenders may
enforce non-typical security interests by disposing
of, or acquiring, the assets without court order in
default of payment. Provisions allowing lenders to
do so are often incorporated into the documents
for creation of typical security interests as well.

ARE THERE ANY ASSETS THAT
CANNOT BE SECURED?

Most assets can be secured. If security is taken on
rights arising under contracts or permits, the
beneficiary of the security will want to review the
underlying instrument to confirm that such rights
can be assigned.

DO SECURITY DOCUMENTS NEED
TO BE REGISTERED?

Statutory liens, pledges, security assignments for
immovables and mortgages must be registered at
the Legal Affairs Bureau. The security can be
provisionally registered to reserve priority by
paying JPY1,000 per secured asset. Thereafter
(and usually before disbursement) a formal
registration shall be done by submitting title or
other legal documents.

Pledges over movables can only be perfected by
continuous possession of the asset and do not
need to be registered. In practice, this transfer of
possession may be made as a “constructive”
transfer with retention of possession, where the
debtor in possession manifests the intention to
possess the asset on behalf of the lender who is a
beneficiary of the pledge. Security assignments
over movables need to be registered unless the
possession of the relevant movable asset has been
transferred to the beneficiary lender in such a
manner.

Pledges and security assignments for company
shares evidenced by share certificates do not
need to be registered, whereas pledges and
security assignments created over uncertificated
company shares need to be registered in the
companies’ shareholder registry. Continuous
possession of the share certificates is required for
unregistered pledges and security assignments.

Pledges and security assignments over receivables
either require registration or obtaining written
consent from the obligor with a notarised
certificate. Pledges and security assignments over
intellectual property needs to be recorded in the
Japan Patent Office.

DO SECURITY DOCUMENTS NEED
TO BE NOTARISED?

Except for pledges and security assignments over
receivables which are not registered, security
documents do not need to be notarised by a
notary public. However, entities incorporated
outside Japan may still need to have security
documents notarised if required by the law of
their place of their incorporation.

DOES IT TAKE LONG TO
REGISTER OR PERFECT
SECURITY?

It usually takes a few weeks to register statutory
liens for immovables, pledges on immovables and
mortgages as well as mortgages by transfers on
movables and claims. It usually takes a day to
obtain a certificate by a notary public.

IS STAMP DUTY PAYABLE?

Except for mortgages by transfer on immovables,
intellectual property rights or claims, no stamp
duty is payable.

ARE “PARALLEL DEBT”
PROVISIONS REQUIRED IN
SYNDICATED FINANCINGS?

Security trusts are recognised in Japan and
parallel debt provisions are not required in
syndicated financings. In principle, a security
trust governed by a foreign law should be
recognized in Japan subject to compliance with
Japanese public policy.

CAN A FOREIGN LENDER TAKE
AND ENFORCE SECURITY IN
JAPAN?

A foreign lender can take and enforce security
interests in Japan, however note that under the
Foreign Exchange and Foreign Trade Act, a non-
resident's acquisition from a resident of
immovables or rights (including security interests)
to immovables that are located in Japan as
capital transactions needs to be reported by such
non-resident to the Minister of Finance via the
Bank of Japan within 20 days of the relevant
transaction.
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The Japanese Act on General Rules for
Application of Laws requires the governing law of
security documents to be (a) Japanese law in case
of assets in Japan (art. 13) and (b) the same law
as contract in the case of security on contractual
rights (case law).

Generally, no prior approval is required for
foreign lenders to lend to Japan.

CAN A FOREIGN SECURITY
GRANTOR WAIVE ITS
SOVEREIGN IMMUNITY?

A foreign security grantor can waive its sovereign
immunity. Note that under the Act on the Civil
Jurisdiction of Japan with respect to a Foreign
State, etc., if a foreign state grants security over
assets, it will not be entitled to immunity in
relation to such security.



CONTACTS

ASIA PROJECT FINANCE CONTACTS

SU MENG (MOLLY) LV YINGHAO
PARTNER PARTNER
Shanghai Beijing

E sumeng@cn.kwm.com E lvyinghao@cn.kwm.com

SCOTT GARDINER JOHN SHUM
PARTNER Q PARTNER
Hong Kong \S'_:v" Singapore

E scott.gardiner@hk.kwm.com m E john.shum@sg.kwm.com

RYUNOSUKE USHIJIMA

PARTNER
Tokyo

E info@jp.kwm.com

This publication has been prepared with the assistance of Ryunosuke Ushijima, Partner (Tokyo), and
Gallien Lefevre, Senior Associate (Hong Kong). It is prepared for information only and does not
constitute legal advice.

This publication supports our International CloudOffices (ICO) initiative, which further support our
clients’ global objectives in jurisdictions where we do not have a physical office. The KWM ICOs give us
flexibility to bring multinational and multidisciplinary teams together, and to scale up or down our
services in response to client demands, as and when required.


https://www.kwm.com/cn/en/people/su-meng.html
https://www.kwm.com/cn/en/people/su-meng.html
https://www.kwm.com/cn/en/people/lv-yinghao.html
https://www.kwm.com/cn/en/people/lv-yinghao.html
https://www.kwm.com/hk/en/people/scott-gardiner.html
https://www.kwm.com/hk/en/people/scott-gardiner.html
https://www.kwm.com/sg/en/people/john-shum.html
https://www.kwm.com/sg/en/people/john-shum.html
https://www.kwm.com/jp/en/people/ryunosuke-ushijima.html
https://www.kwm.com/jp/en/people/ryunosuke-ushijima.html

ABOUT KING &
WOOD MALLESONS

JOIN THE CONVERSATION

POO®

SUBSCRIBE TO OUR WECHAT COMMUNITY.
SEARCH: KWM_CHINA

A firm born in Asia, underpinned by world class capability. With over 3000
lawyers in 31 global locations, we draw from our Western and Eastern
perspectives to deliver incisive counsel.

With 31 offices across Asia, Europe, North America and the Middle East we
are strategically positioned on the ground in the world’s growth markets
and financial centres.

We help our clients manage their risk and enable their growth. Our
full-service offering combines un-matched top tier local capability
complemented with an international platform. We work with our clients
to cut through the cultural, regulatory and technical barriers and get deals
done in new markets.

Disclaimer

King & Wood Mallesons refers to the network of firms which are members of the King
& Wood Mallesons network. Legal services are provided independently by each of the
separate member firms. No member firm nor any of its partners or members acts as
agent for any other member firm or any of its partners or members. No individual
partner or member in any member firm has authority to bind any other member firm.
See kwm.com for more information.

This publication is provided for general informational purposes only and should not be
construed as legal advice. KWM CloudOffices do not provide legal advice in relation to,
or practise, local law in the jurisdictions where we do not have a physical presence.
Any legal services undertaken by KWM will be provided by one or more of the separate
King & Wood Mallesons member firms as described in the Terms of use & legal notices
and only in relation to the laws of jurisdictions in which the relevant member firm is
licensed to practise.

Asia Pacific | Europe | North America | Middle East

King & Wood Mallesons refers to the network of firms which are members of the
King & Wood Mallesons network. See kwm.com for more information.

www.kwm.com

© 2023 King & Wood Mallesons


https://www.facebook.com/KingWoodMallesons
https://twitter.com/kwmlaw
https://www.linkedin.com/authwall?trk=gf&trkInfo=AQFyUbctv7n3mAAAAX9sLXnQZuyiRMhhS9li8kWOcSmtt_HWT7e7e3HCBT6xlIZj5SkU0-KbH0WG2dGSLn4wWahx4A7J4gkeBAOcbIgE-MLn0TURJyXR8RB5O5bVHQWBJj91464=&originalReferer=http://intranet-au/&sessionRedirect=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fking-and-wood-mallesons
https://www.kwm.com/au/en/share/wechat.html

	WHAT TYPES OF SECURITY INTERESTS CAN BE TAKEN IN JAPAN?
	ARE THERE ANY ASSETS THAT CANNOT BE SECURED?
	DO SECURITY DOCUMENTS NEED TO BE REGISTERED?
	DO SECURITY DOCUMENTS NEED TO BE NOTARISED?
	DOES IT TAKE LONG TO REGISTER OR PERFECT SECURITY?
	IS STAMP DUTY PAYABLE?
	ARE “PARALLEL DEBT” PROVISIONS REQUIRED IN SYNDICATED FINANCINGS?
	CAN A FOREIGN LENDER TAKE AND ENFORCE SECURITY IN JAPAN?
	CAN A FOREIGN SECURITY GRANTOR WAIVE ITS SOVEREIGN IMMUNITY?
	CONTACTS
	ASIA PROJECT FINANCE CONTACTS


