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MERGER CLEARANCE REFORMS -
WHAT YOU NEED TO KNOW

AUSTRALIAN MERGER CLEARANCE REFORM

o Existing informal process and merger authorisation regime to be
replaced by new mandatory and suspensory clearance regime with
significant changes including to the legal test and appeal process

« Proposed by the Government to commence January 2026

« Thresholds for notification yet to be set: consultation ongoing

IMPACT ON M&A

The reforms will impact deals that don’t currently require ACCC clearance - but will also change the landscape for deals that would go to the
ACCC in the current regime

Current scenario Impact of reforms

Deal has no or minimal » ACCC clearance required where deal value/ turnover/ market share thresholds are met,
competition impacts - no ACCC regardless of competition impacts - so more deals will be notified to and require ACCC
scrutiny under current regime clearance compared to current situation

+ More certainty over which deals will require ACCC clearance

+ More certainty on the timeframe for ACCC clearance for ‘straightforward’ clearance
applications through envisaged fast track process

Deal would likely go to « ACCC now has power to block mergers without taking Court action

the ACCC under current regime
& « Appeals of ACCC decisions may become common - as Competition Tribunal process

cheaper and quicker compared to existing Court process

« Potentially greater certainty of timing for ACCC review than current system -
but we could still see extended processes for complex matters (see key unknowns)

DETAILS OF REFORMS

The key changes to merger clearance in the proposed new regime include:

® Voluntary notification

® ACCC decision is ‘advisory’ - only Federal Court can prohibit a transaction

CURRENT

REGIME

® Flexible and informal process - no statutory timeframes or information requirements

® Mixed level of transparency - no public record of most mergers considered by ACCC
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NEW REGIME

Mandatory: deals above specified
thresholds cannot complete until

L. ACCC provides clearance
Obligation to get

ACCC clearance

ACCC has legal power to prohibit
merger - no longer up to the Federal Court

Pl

Decision Maker

Scaled to complexity and risk.
Indicative range of $50,000-100,000
No confidential process once
notification made to ACCC:

all mergers put on ACCC register
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Timing
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Legal Test

Appeal

Fast track: 15 days

Phase 1: 30 days*

Phase 2: +90 days*

Public benefit submission:+50 days*
Tribunal: 60 days

*Reality will be longer for complex cases
- see ‘key unknowns’ below.

To block: ACCC must have

reasonable belief that merger is likely to
substantially lessen competition (which
will include strengthening/ entrenching
market power) and no net public benefits

Limited merits review to Australian
Competition Tribunal

Apr 2024 Jul-Oct 2024
Gov. announced Consultation on draft Jan 2026
proposed reforms regulations expected New regime starts
O O O O [ >

Jun-Jul 2024
Consultation on draft
legislation expected

KEY UNKNOWNS

_|_

Interaction
with FIRB

Transitional
arrangements (deals
signed in the lead up

to January 2026)

Notification
Thresholds

Circumstances in
which ACCC can ‘stop
and start the clock’
for the timeframes

Oct 2024 - Apr 2025
Consultation on ACCC
guidelines

Timing for public
takeovers

If you would like to discuss any aspect of the merger reform and
what this means for your business - Please reach out to our author
Christopher Kok, or another of our compeftifion parfners.

Application to
minority interests
and joint ventures
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mailto:christopher.kok%40au.kwm.com?subject=
https://www.kwm.com/au/en/expertise/practices/competition-and-antitrust.html

Scenario 1: Scenario 2: Scenario 3: Scenario 4:

ACCC clears merger ACCC clears merger at ACCC clears merger at ACCC clears merger on
under fast track the end of Phase 1 the end of Phase 1 assessment of public benefit
A A A A
Fast-track : Phase1: : Phase 2; : Optional :
) review : Initial Review : In-depth Review Public Benefit Application
Part'lfes 15 working days - 30 working days : Additional 90 working days : Additional 50 working days
notify : . : .
ACCC of a
proposed
merger
Day 0 Day 30 pay120 | : Day170 | : Optional:
Phase 1 won’t begin ACCC provides ACCC provides clearance ACCC provides clearance Parties seek review
until ACCC is satisfied the clearance or or blocks merger. If ACCC or blocks merger. If ACCC :  bythe Tribunal
application is complete proceeds to Phase 2 blocks, parties can appeal blocks, parties can appeal . Additional 60 to
to Tribunal or make public to Tribunal : 120 working days
benefit application : :
\/ Y
Scenario 5: Scenario 6:
Tribunal may affirm, set aside or Tribunal may affirm, set aside or
vary an ACCC determination vary an ACCC determination
Decision made on day 180 - day 290 Decision made on day 180 - day 290
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JOIN THE CONVERSATION
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SUBSCRIBE TO OUR WECHAT COMMUNITY.
SEARCH: KWM_CHINA

Afirm born in Asia, underpinned by world class capability. With over 3000
lawyers in 29 global locations, we draw from our Western and Eastern
perspectives to deliver incisive counsel.

We help our clients manage their risk and enable their growth. Our
full-service offering combines un-matched top tier local capability
complemented with an international platform. We work with our clients
to cut through the cultural, regulatory and technical barriers and get deals
done in new markets.

Disclaimer

This publication provides information on and material containing matters of interest produced by King

& Wood Mallesons. The material in this publication is provided only for your information and does not
constitute legal or other advice on any specific matter. Readers should seek specific legal advice from KWM
legal professionals before acting on the information contained in this publication.
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