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TO 

 

 

 

 

 

 

Senate Economics Legislation Committee 
PO Box 6100 
Parliament House 
Canberra ACT 2600 
 

 
By email: economics.sen@aph.gov.au  
 

 

 

 31 MARCH 2023 

Dear Chair 

Treasury Laws Amendment (2023 Measures No. 1) Bill 2023 – Submissions in response to the 

Senate Economics Legislation Committee inquiry 

Introduction 

We refer to the Treasury Laws Amendment (2023 Measures No. 1) Bill 2023 (Bill) and the accompanying 

Explanatory Memorandum (EM), which were introduced on 16 February 2023 and later referred for inquiry 

and report to the Senate Economics Legislation Committee (Inquiry). 

King & Wood Mallesons welcomes the opportunity to make a submission to the Inquiry into the provisions 

contained in the Bill.  

As a firm, we have acted for many corporations in relation to off-market share buy-backs, capital raisings 

and the tax implications of distributions and corporate transactions.  

We consider that Schedules 4 and 5 of the Bill, in their present form, may have significant consequences 

for corporations and shareholders.  

We refer to our previous submissions to the Treasury on 5 October 2022 (in relation to the exposure draft 

legislation relating to the proposed measure contained in Schedule 5 of the Bill) that are attached to this 

submission. We supplement these submissions below. 

Executive summary 

We welcome the changes made to the proposed provisions in Schedule 5 of the Bill from the exposure 

draft legislation. 

However, we have continuing concerns with the provisions of the Bill in their current form.  

In particular:  

(a) With respect to Schedule 5 of the Bill, the proposed section 207-159 of the Income Tax Assessment 

Act 1997 (Cth) (1997 Act) has a broader application that is necessary or appropriate to deal with 

the perceived mischief.  In particular, the proposed measure: 
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(i) applies to make a whole distribution unfrankable where equity raised only funds part of the 

distribution. This creates an inappropriate penalty which is not commensurate with he 

perceived mischief; 

(ii) is broadly drafted and sets a low threshold for activities to potentially trigger the measure. 

These are more broadly expressed that necessary; 

(iii) has a disproportionate effect on entities that do not have a practice of making distributions. 

This will adversely impact this class of company, many of whom are smaller listed companies; 

(iv) creates inappropriate commercial limitations by introducing a bias to not pay dividends 

outside a periodic dividend policy and creating a difference between funding choices for 

companies; 

(v) has a broader application than Taxpayer Alert 2015/2 (TA 2015/2) foreshadowed; 

(vi) may substantially increase the need for class rulings that may be conditional on equity being 

distributed in a certain way, unless proper Australian Tax Office (ATO) guidance is provided; 

and 

(vii) has been proposed without clarity as to the mischief being addressed and the need for the 

measure. 

(b) With respect to Schedule 4 of the Bill, we are concerned that proposed provisions amending Division 

16K of the Income Tax Assessment Act 1936 (Cth) (1936 Act): 

(i) go beyond what is necessary to address mischief of the level of streaming of franking credits 

to particular entities. There are alternative avenues exist to target the mischief sought to be 

addressed (including changing the ATO’s current practice statement on off-market share buy-

backs or the introduction of rules which allow them to proceed without significant tax 

penalties);  

(ii) will effectively remove an important way for companies to deal with their share capital, 

which can be critical to allow for ordinary corporate transactions to proceed; and 

(iii) will, if enacted, require further guidance from the ATO clarifying the application of Division 

16K of the 1936 Act to on-market share buy-backs and off-market share buy-backs. 

Therefore, we submit that: 

(a) In relation to Schedule 5 of the Bill: 

(i) it should not be legislated in its present from; or  

(ii) if it is to be legislated:  

(A) its application should be limited to only special dividends;  

(B) the assessment of whether the provisions apply should be based on the issue of the 

equity interest as a whole and the distribution as a whole; and 

(C) the provisions should allow for the measure to apply only to the relevant part of a 

distribution funded by the relevant capital raising activity, as opposed to deeming the 

whole distribution unfrankable. 

(b) In relation to Schedule 4 of the Bill: 

(i) it should not be legislated in its present from and should be amended to directly deal with 

specific aspects of off-market share buy-backs to limit the level of streaming of franking 
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credits to particular entities, which may be done without inappropriately penalising public 

listed companies undertaking off-market share buy-backs; or 

(ii) if enacted, the ATO must provide clear guidance about the administration of on-market share 

buy-backs and off-market share buy-backs by listed public companies. 

Schedule 5 of the Bill — Franked distributions funded by capital raisings 

Schedule 5 seeks to introduce sections 202-45(ea) and 207-159 into the 1997 Act, which will have the 

effect of making certain dividend distributions unfrankable if they are partly or wholly funded by capital 

raisings. 

(a) Necessity of measure and mischief addressed is unclear  

Clause 5.15 of the EM provides: 

These amendments are an integrity measure. They prevent entities from manipulating the 

imputation system to facilitate the inappropriate release of franking credits. They prevent 

the use of artificial arrangements under which capital is raised to fund the payment of 

franked distributions (including by way of non-share dividends) to shareholders to enable the 

accelerated release of franking credits. This addresses concerns raised in Taxpayer Alert 

TA2015/2 issued by the Commissioner. 

TA 2015/2 raised concerns about arrangements releasing franking credits that may otherwise have 

been retained by the company.  It is not clear that this is a policy underlying the imputation system 

in the absence of a broader strategy of dividend streaming to avoid wasting franking credits. 

Further, it is not apparent why raising funds by issuing equity is mischievous but doing so by way of 

debt is not. 

Nonetheless, the prevention of the manipulation of the imputation system through use of artificial 

arrangements is presently within the coverage of section 177EA of the 1936 Act.  

Section 177EA was the anti-avoidance rule specifically raised by the ATO in TA 2015/2. The 

provision applies to arrangements that have the effect of ensuring that franking credits are directed 

to those shareholders who are best able to utilise the credits and away from those who are 

disadvantaged in respect of franking credits. This is a legitimate mischief to be addressed.  

Preventing the general release of franking credits in the circumstances set out in the Bill is not. 

Further, the ATO has observed in its 2021 Reportable Tax Positions Schedule Finding Report that its: 

risk identification processes and assurance programs have confirmed [that arrangements 

flagged as being reviewed pursuant to TA 2015/2] are no longer prevalent in the large public 

and multinational business population. 

Therefore, we consider that Schedule 5 of the Bill should not be legislated.  

(b) The whole of a distribution is unfrankable when it is only partly funded by raised equity 

Proposed section 207-159 of the 1997 Act presently disaggregates part of the equity interest that 

wholly or partly funds a distribution when assessing whether the ‘principal effect’ and ‘purpose’ 

tests are satisfied.  

Therefore, the effect of the ‘principal effect’ and ‘purpose’ tests is that the entirety of a 

distribution may cease to be frankable where: 

(i) part of the franked distribution is funded by equity raised; or 

(ii) part of equity raised is utilised to fund a distribution. 
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It is unclear why a distribution partly funded from equity raised should render the whole distribution 

unfrankable. We consider the current wording of section 207-159 of the 1997 Act is disproportionate 

to the mischief sought to be addressed. 

If it should be enacted, we submit that the wording of section 207-159 of the 1997 Act should 

provide that the assessment of when the measure will apply should be by reference to the issue of 

equity interests as a whole and the relevant distribution as a whole.  

We further submit that in the case that a distribution is funded partly by capital raising activities, 

the provisions should only apply to render unfrankable the relevant part of the distribution funded 

by these activities, rather than the whole distribution. 

(c) Provisions are broadly drafted and set a low threshold to capture distributions 

In addition to our submission above, we submit that the ambiguity around the timing of capital 

raisings in proposed section 207-159(1)(b), such that the proposed measure may apply to issues of 

equity interests before, during or after the relevant distribution, is unnecessarily broad.  

This subsection effectively provides that a capital raising at any time may jeopardise the ability for 

a company to make a franked distribution.  

The combination of this broad time period, and the application of the proposed measure to any 

partial funding of distributions through equity raisings, establishes a low threshold for this section to 

apply to distributions and may render unfrankable distributions beyond the scope of what is being 

targeted.  

This creates an unusual commercial anomaly where a company can undertake a capital raising to 

pay working capital expenses and retain cash to pay a special dividend but cannot pay a special 

dividend using retained cash and then raise capital to replenish cash reserves.  

We welcome the change to section 207-159(c) requiring both the principal effect and purpose tests 

to be satisfied. However, we consider that these tests may readily be satisfied where only part of 

the distribution needs to satisfy these requirements. 

(d) Disproportionate effect on companies that do not have a pre-existing distribution policy 

Proposed section 207-159(1)(a)(ii) of the 1997 Act provides that a distribution may be captured by 

the proposed measure where the entity making the distribution does not have a practice of making 

distributions.  

This disproportionately impacts small-to-medium enterprises (SMEs), including start-ups and other 

companies funded by venture capital, that may make dividends after significant initial capital 

raisings. The capture of these distributions goes beyond the mischief discussed in TA 2015/2. 

We submit that the application of this section to SMEs, particularly start-ups, should be reviewed 

having regard to the objectives identified in TA 2015/2 and the EM. 
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(e) Results in inappropriate commercial limitations 

For companies that do have a pre-existing periodic dividend policy, we submit that the proposed 

measure introduces a commercial bias to not pay dividends outside this periodic policy.  

This imposes an inappropriate commercial limitation on the flexibility of companies to pay 

dividends.  

Companies may pay dividends at different times to previous years or contrary to previous practice, 

particularly when unexpected events impact financial markets (as demonstrated by dividend 

distributions during 2020 and 2021, which were impacted by COVID-19).  

Dividends should be payable when sufficient retained earnings exist to pay them, rather than be 

dictated by a need for conformity with previous dividend distributions. To require companies to do 

otherwise is inappropriate. 

Corporations with large, retained earnings balances may also be prevented from making a franked 

distribution where investments were recently made from existing cash reserves and additional 

capital would need to be raised to replenish those cash reserves. This could result in the conduct 

coming within the scope of the proposed section 207-159 of the 1997 Act. This operates as a further 

commercial limitation. 

(f) Broader application than the intended policy of the measure 

Schedule 5 of the Bill seeks to address the concerns identified in TA 2015/2 being where, amongst 

other things: 

• a company with significant franking credits raised new capital from existing or new 
shareholders (e.g. through a renounceable rights issue); 

• at a similar time to the capital raising, the company made a franked distribution to its 
shareholders in a similar amount to the amount of capital raised (e.g. through a special 
dividend or an off-market share buy-back); and 

• there was a minimal change in the company’s net asset and cash position.  

The application of the proposed measure goes beyond the circumstances specified in TA 2015/2 and 

fundamentally changes the requirements relating to the capital management and dividend 

distribution practices of companies.  

We submit that the scope of distributions addressed in TA 2015/2 could presently be addressed 

under section 177EA of the 1936 Act.   

(g) Commercial uncertainty and administrative burden 

The current wording of the proposed sections in Schedule 5 of the Bill risk increasing the number of 

rulings sought by companies to confirm the treatment of a distribution. This could create an 

administrative burden on the ATO that may substantially increase the time taken to receive the 

requested advice.  In turn, this may hinder capital market activities.  

The fact that equity raisings after a distribution has been made can be relevant when assessing 

whether the proposed measure applies means that there is a question as to what form of ruling or 

advice the ATO can provide in respect of a distribution.  For example, it is possible that ATO rulings 

may need to be made on a conditional basis to account for the prospect of a future equity raising.  

 This raises a number of issues and potentially means any ruling obtained by a taxpayer is of limited 

utility. We consider this situation needs to be avoided. 
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Therefore, given the issues raised above, it is vital for the ATO to be able to provide clear and 

general public guidance on when these sections may be triggered if they are enacted. 

Additionally, the measures will reduce shareholder certainty as to the availability of franking 

credits, as a later capital raising may result in a dividend becoming unfrankable if the ‘principal 

effect’ and ‘purpose’ tests are satisfied. 

(h) Other undesirable commercial impacts 

If enacted, this measure will increase the desire for companies to pay less Australian tax, 

particularly those who have substantial existing franking reserves.  

The imputation system provides an incentive for companies to not seek to minimise Australian tax 

paid because such tax paid can be distributed to shareholders. Where the capacity to frank a 

dividend becomes ambiguous, this incentive is reduced. 

The certainty for a company to be able to provide fully franked dividends reduces the cost of 

capital by reducing the incentive to undertake debt financing. If enacted, Schedule 5 of the Bill 

risks increasing the cost of capital as debt raisings become more attractive.  

It is unclear why the sections proposed in Schedule 5 of the Bill apply to raising equity but not 

increasing debt. This introduces an inappropriate commercial limitation. 

Increased levels of debt will also result in greater debt leveraging and inherent risk. This is 

particularly the case in light of the proposed amendments to the thin capitalisation provisions 

recently released in exposure draft legislation form. 

(i) Concluding remarks 

We submit that due to these issues, the most appropriate outcome is for Schedule 5 of the Bill to 

not be legislated. 

If Schedule 5 of the Bill is enacted, its scope should be limited to apply to the transactions initially 

referred to in TA 2015/2. Most importantly, in applying the ‘principal effect’ and ‘purpose’ tests, 

the assessment of whether the provisions apply should be based on the issue of the equity interest 

as a whole and the distribution as a whole.  

ATO guidance that clearly states when a distribution will fall under the scope of the sections will 

also be important if Schedule 5 is enacted.  

Schedule 4 of the Bill — Off-market share buy-backs 

Schedule 4 of the Bill seeks to broadly align the income tax treatment of off-market share buy-backs 

undertaken by listed public companies with on-market share buy-backs.  

We consider that these provisions go beyond what is necessary to prevent the mischief sought to be 

addressed.  

In the case they are enacted, it is critical that revised ATO guidance is provided addressing the issues 

relating to the administration of on-market share buy-backs and off-market share buy-backs by listed 

public companies. 

(a) Provisions go beyond what is necessary to prevent the streaming of franking credits  

Off-market share buy-backs are an important capital return mechanism. This mechanism supports 

listed public companies in undertaking appropriate corporate transactions. 
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There are alternative avenues exist to target the mischief sought to be addressed (including 

changing the ATO’s current practice statement on off-market share buy-backs or the introduction of 

rules which allow them to proceed without significant tax penalties).  

The mischief sought to be addressed is the inappropriate streaming of franking credits by listed 

companies to shareholders through off-market share buy-backs that return capital at a discount. We 

consider that this mischief can be addressed without causing wastage of franking credits through 

the penalty regime that would effectively be implemented if Schedule 4 of the Bill was enacted. 

The manner in which off-market buy-backs can be undertaken by a listed public company is already 

heavily regulated by several ATO administrative decisions and processes, including Practice 

Statement Law Administration PS LA 2007/9 (PSLA 2007/9). This practice statement addresses the 

treatment of several aspects of these off-market share buy-backs and the associated operation of 

Division 16K of the 1936 Act. 

We propose that the streaming of franking credits can be better addressed by changing certain 

aspects of PSLA 2007/9 without imposing an effective penalty on listed public companies 

undertaking an off-market share buy-back. This includes: 

(i) Increasing flexibility of the maximum discount 

PSLA 2007/9 provides that section 177EA of the 1936 Act is capable of application to off-

market share buy-backs if the maximum discount from the market value of the shares 

exceeds 14%. It is more likely that there will be an effective streaming of franking credits to 

taxpayers who can take advantage of those credits where the level of discount from the 

market value of the securities is lower. If this arbitrary amount is adjustable, it would allow 

for a different split between the capital and dividend amounts of a buy-back.  

(ii) Amending the operation of the ‘at risk’ rules 

The ‘at risk’ period could be extended to prevent participants from acquiring shares after a 

buy-back announcement. There currently exists a 3-4 day period where a participant can 

acquire shares and participate in the buy-back which satisfies the at risk rules.  

(b) Need for ATO Guidance 

The proposed amendments to Division 16K applicable to listed public companies undertaking off-

market share buy-backs risk creating anomalies when companies undertake on-market share buy-

backs.  

This is on the basis that there is a risk that the change in the tax treatment of off-market share buy-

backs to align with the tax treatment of on-market share buy-backs may have a corollary effect of 

impacting the ATO’s administration of on-market share buy-backs (to that which the ATO has 

applied to off-market share buy-backs).   

There presently exists a significant risk that the alteration of the off-market share buy-back rules 

may inadvertently force some or all of the purchase price of an on-market share buy-back to be 

sourced from profits.  

Again, this is on the basis that the current administration by the ATO appears to be to allow on-

market share buy-backs to be funded from share capital. This is in contrast to the existing ATO 

guidance on off-market share buy-backs, where there are specific rules to determine the extent to 

which the buy-back price must be sourced from share capital or profits. 

If Schedule 4 is enacted, the ATO must issue clear and revised guidance addressing issues relating to 

the administration of on-market share buy-backs and off-market share buy-backs by listed public 
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companies. It is important that these rules do not introduce an inappropriate penalty through 

franking credit wastage.  

(c) Concluding remarks 

Off-market share buy-backs are an important capital reduction mechanism and franking credits have 

considerable value to shareholders. It is preferable that the legislature seeks to address the 

perceived mischief of the inappropriate streaming of franking credits without forcing all off-market 

share buy-backs to be treated in the same way as on-market share buy-backs. 

It is preferable to address this mischief by changing aspects of PSLA 2007/9 and allowing off-market 

share buy-backs to proceed without introducing an effective tax penalty and franking credit 

wastage. 

Our submissions and contacts 

We make these submissions on behalf of our firm, and the views expressed are our own and not those of 

any clients. 

We would welcome the opportunity to discuss these submissions with the Senate Standing Committees on 

Economics. 

• Darren McClafferty, Managing Partner, Clients, ; 

• Tim Sherman, Partner, ;  

• Andrew Clements, Senior Consultant, ; and 

• Jason Barnes, Special Counsel,   

 

Yours faithfully 

King & Wood Mallesons 
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Attachment: KWM Submission Dated 5 October 2022 
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