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Improved trade deal between Japan and ASEAN
H-ASEAN B ZBRONRE

According to data from the Japanese Finance Ministry, ASEAN as a whole was Japan’s third-largest trade partner after
China and the United States in 2019, with exports to the bloc totalling 11.58 trillion yen and imports worth 11.76 trillion yen.
We expect to see even more cross-border trade and investments between Japan and ASEAN Member States as a result of
the coming into force of the First Protocol to amend the ASEAN-Japan Comprehensive Economic Partnership Agreement
(“AJCEPA”) on 1 August 2020.

WHBEDT — R & i 2019 F£ D ASEAN 244D B G0 T Elig hE K OKEIC RO TEIAMTH D 2 OLEFE N Ol
A 11.58 JKM. #NFEE 11.76 ke > T & ¢, F 1k, 2020 £ 8 H 1 HiH - ASEAN 4f &% ik i e
(LLF [AJCEPA] w9, ) #MIET 25— ENRL o2 i v HAKY ASEAN HEAIE O [H O [E 5% % 8 2
g WENECITbh B EEWSFL T E T,

The amended AJCEPA currently applies among the countries that have completed the necessary internal procedures and
have notified the other signatories that its internal legal procedures are complete, being Japan, Thailand, Singapore, Laos,
Myanmar, Vietham and Brunei. The remaining four ASEAN member states, Cambodia, Indonesia, Malaysia and the
Philippines, are expected to complete procedures and join by the end of 2020.
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What does the First Protocol cover?
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The original 2008 agreement, which was Japan’s first multilateral trade agreement, focussed exclusively on eliminating
tariffs on goods. The First Protocol expands the original agreement by introducing provisions on the trade in services,
movement of business people and investment. These provisions are similar in nature to protections often set out in bilateral
investment treaties and are broadly designed to ensure fair treatment and a “level playing field” between the relevant
signatories in their commercial dealings with each other. An outline of some of the key protections (which are subject to a
number of exceptions and limitations) is set out below.
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Trade in services

° Most-Favoured-Nation Treatment — ASEAN Member States are required to accord Japanese services and service
suppliers treatment no less favourable than that it accords to like services and service suppliers in that ASEAN Member
State (and vice versa).

° Transparency — The First Protocol introduces various measures aimed at ensuring ASEAN Member States and Japan
maintain transparency in regulating the trade in services.
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Movement of business people

° Rights of entry and temporary stay — State parties are required to grant entry and temporary stay to short term
business visitors, intra-corporate transferees, contractual service suppliers, investors and other specified categories of
person (subject to certain limitations).
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Investment

. National treatment - Japanese investors in an ASEAN Member State must enjoy the same treatment the host State
grants, in like circumstances, to investors based in the host State (and vice versa).

° Fair and equitable treatment and full protection and security - The governments of Japan and the ASEAN Member
States must accord investments covered by the AJCEPA fair and equitable treatment and full protection and security
in accordance with customary international law.

° Prohibition of performance requirements — State parties are prohibited from imposing conditions on the
management or operation of investments covered by the AJCEPA, such as requirements to use goods or materials
produced in its territory or the imposition of import or export quotas.

° Protection from expropriation and nationalisation - The First Protocol introduces a prohibition on State parties
expropriating or nationalising investments covered by the AJCEPA except for a public purpose, in accordance with due
process of law, on a non-discriminatory basis and upon payment of prompt, adequate and effective compensation.

° Free transfers: State parties must allow transfers relating to investments covered by the AJCEPA to be made freely
and without delay (subject to certain limitations). Such transfers include transfers of capital, profits, interests, royalties,
fees, dividends, technical assistance fees, management fees or other income related to their investments.
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Investor-State Dispute Settlement (“ISDS”)
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Itis also worth noting that the ISDS clause which has been incorporated in the AJCEPA contains some characteristics which
tilt the balance in terms of protection a little towards the State parties, making it somewhat more difficult for investors to bring
successful claims. Nevertheless, the overriding value behind the inclusion of an ISDS clause remains intact, that is to both
dissuade governments from taking unfair action as well as to act as leverage in negotiations.
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KWM comment
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The expansion of the original AJCEPA through the First Protocol to cover the trade in services, free movement of people
and investments marks a significant step forward in the commercial relationship between Japan and ASEAN Member States.
We anticipate that this, together with the recent policy of the Japanese Government of encouraging Japanese corporates to

relocate their manufacturing and supply chains away from China, will lead to an increase in the already high levels of
Japanese investment into those countries.
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KWM has full international service offices in Japan and Singapore (from where it advises on transactions involving South
and Southeast Asia) and we would be delighted to assist with any queries relating to AJCEPA or any other matter involving
Japan and ASEAN. We have dedicated country desks for each of the principal ASEAN Member States comprising multi-
disciplinary teams from across our office network who have a deep understanding of the legal and regulatory regimes in
those countries. We are ideally placed to walk you through the likely obstacles for foreign investors and assist on navigating
market entry.
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KWM not only has the experience and expertise to support you, but has worked with local counsel across the ASEAN
countries over many years and we have developed close working relationships with the leading firms in each jurisdiction.
We can either recommend a suitable local firm to engage, or we are happy to work with any preferred counsel you may
have. Clients engage KWM to advise on ASEAN deals and matters as international coordinating counsel. It is our role to
coordinate, interpret and reflect local law issues in the structure of the deal, matter and transaction documents as we draft
and negotiate those documents for you.
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